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Community Corrections in the Public Mind—Re- 
porting findings from the 1996 National Opinion Sur- 
vey on Crime and Justice, author Timothy J. Flanagan 
explores citizens’ perspectives about community correc- 
tions programs. He maintains that Americans’ atti- 
tudes about crime and criminal justice have three pri- 
mary dimensions: 1) Americans fear crime; 2) they are 
exasperated with and have lost confidence in the crim- 
inal justice system; and 3) attributions about criminals 
have changed. He stresses the danger of ignoring pub- 
lic opinion and the importance of educating the public 
about what community corrections truly is and does. 
The Collateral Consequences of a Felony Con- 
viction: A National Study of State Legal Codes 10 
Years Later.—One of the things offenders returning to 
society face is denial of legal and civil rights. Authors 
Kathleen M. Olivares, Velmer S. Burton, Jr., and Fran- 
cis T. Cullen—replicating a 1986 study—examined 
1996 legal codes to assess the legal restrictions placed 
on the civil rights of persons convicted of a felony for all 
50 states and the District of Columbia. They present 
their findings, assessing whether states are becoming 
more or less restrictive of convicted felons’ rights, iden- 
tifying rights most and least restricted, and noting any 
regional differences in the restricting of civil rights. 
Should Corrections Treat or Punish Substance- 
Abusing Offenders? —In the first of a series of three ar- 
ticles about substance abuse treatment, author Sam Tor- 
res discusses how best to supervise substance-abusing 
offenders. He contends that research does not support the 
medical model and its view of substance abuse and crim- 
inality as a disease. According to the author, the approach 
to supervising offenders who are substance abusers must 
include setting and enforcing limits. He advocates, as a 
preferred course of action, placement in a therapeutic 
community for offenders who continue to use. 
Restorative Family Group Conferences: Differ- 
ing Models and Guidelines for Practice.—The 
move toward “restorative justice” has brought with it 
interventions designed to elevate the role of the victim 
in the criminal justice process and to make the offender 
directly accountable to the victim. One such interven- 
tion is the family group conference, an approach that 
began in New Zealand and Australia and now has 


This Issue in Brief 


caught on in North America. Authors Mark Umbreit 
and Howard Zehr describe how family group confer- 
ences bring together the victim and the offender and 
the families of both to address issues of accountability, 
healing, and prevention. They also explain the pitfalls 
of this particular intervention. 

A Preliminary Study of a Large Victim/Offender 
Reconciliation Program.— Victim-offender reconcili- 
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ation programs (VORPs) are another way in which the 
criminal justice system uses a “restorative justice” ap- 
proach to resolve conflicts between offenders and their 
victims. Authors Mike Niemeyer and David Shichor 
offer a preliminary evaluation of the VORP in Orange 
County, California. Their findings showed a high par- 
ticipation rate in the program by both victims and of- 
fenders and a very high completion rate. The study also 
revealed, however, that the recidivism rate of the pro- 
gram participants was somewhat higher than that of a 
comparison group of offenders. 

No-Frills Prisons and Jails: A Movement in 
Flux.—Should inmates have hot lunches, TVs in their 
cells, and weightlifting equipment for their use? Some 
jurisdictions do not think so and have taken steps to 
eliminate these and other amenities in their prisons 
and jails. Author Peter Finn addresses the issue in this 
article that is based on interviews with corrections man- 
agers, experts, and attorneys to find their views on re- 
cent efforts to eliminate or reduce inmate privileges. He 
cautions that policy makers need expert opinion from 
corrections authorities to help decide whether to elimi- 
nate or restrict amenities and which ones to target. 

Do Different Occupational Groups Vary on Atti- 
tudes and Work Adjustment in Corrections?—Re- 
search on correctional personnel often focuses solely on 
correctional officers. Less is known about the charac- 
teristics of other groups of correctional workers. Au- 
thors David Robinson, Frank J. Porporino, and Linda 
Simourd report on a national sample of 658 employees 
drawn from various ranks within the Canadian federal 
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correctional jurisdiction. They compared six occupa- 
tional groupings on attitudes toward the organization, 
attitudes toward offenders, job satisfaction, work orien- 
tation, and job performance. Among their findings was 
that correctional officers were significantly different 
from most other groups in the majority of comparisons. 

Lying Probationers and Parolees: The Issue of 
Polygraph Surveillance.—Probationers and parolees 
do not always tell the truth, and the officers who super- 
vise them assume this. How can they tell when someone 
is lying? One way is through use of the polygraph—com- 
monly, but not quite accurately, referred to as the “lie de- 
tector.” Authors Risdon N. Slate and Patrick R. Ander- 
son discuss polygraph accuracy, polygraph surveillance 
of probationers, and state and federal court findings re- 
garding polygraph surveillance. 

The Consequences of Eliminating Pell Grant 
Eligibility for Students in Post-Secondary Correc- 
tional Education Programs.—In recent years leg- 
islative and administrative action has reduced educa- 
tional opportunities for offenders. What probably has 
had the most adverse impact on correctional education 
is the elimination of inmate eligibility for Pell Grant 
funding. Authors Richard Tewksbury and Jon Marc Tay- 
lor examine the effects of the reduction or elimination of 
financial aid on post-secondary correctional education 
programs and present the findings of a survey of state 
correctional education directors. Results revealed that 
the elimination of Pell Grant funding for incarcerated 
students has had profound effects on post-secondary 
correctional education programming across the nation. 
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Community Corrections in the Public Mind 


By Timotuy J. FLANAGAN 
Professor and Dean, College of Criminal Justice, Sam Houston State University* 


software, and “human-ware” of community cor- 

rections is vastly better today than ever before. 
The hardware of community corrections has developed 
rapidly in recent years, ranging from computers to cel- 
lular phones to drug-testing kits to electronic monitor- 
ing systems. These applications of technology to the 
work of community corrections can, when used appro- 
priately, make community supervision more effective 
and the work of practitioners more efficient. 

The software of community supervision has also im- 
proved. Sophisticated client classification systems, di- 
agnostic tools, and information resources are now avail- 
able to help probation officers and agencies manage 
caseloads efficiently and effectively. And there are more 
and better opportunities for corrections professionals to 
obtain training to upgrade their skills and learn new 
approaches to their job. 

In terms of human-ware, the educational preparation 
of persons entering the field of community corrections 
is, throughout the United States, more rigorous and 
more firmly grounded in the social and behavioral sci- 
ences than that of previous generations of probation 
and parole officers. I would add to this list that our 
knowledge of what works and what doesn’t work in 
community corrections is better today than in the past. 
We researchers are much better at identifying failure 
than success, but the willingness of corrections agen- 
cies to open themselves and their programs to scientific 
scrutiny has made our intelligence about what works 
possible. These are very important developments for 
the field. But despite these meaningful and relevant ad- 
vances, all is not well. 


‘e IS abundant evidence that the hardware, 


Continuing Concerns and Dilemmas 


Harvard scholar Sheldon Glueck, one of the most pro- 
lific and influential criminologists of this century, 


*An earlier version of this article was presented at the 21st 
Annual Training Institute, American Probation and Parole 
Association, Chicago, Illinois. The survey data reported here 
are from the National Opinion Survey on Crime and Justice 
1996 conducted by the Survey Research Program (SRP) of 
the College of Criminal Justice, Sam Houston State Univer- 


sity. Dr. Dennis Longmire is the director of the SRP. The au- . 


thor appreciates the assistance of Barbara Sims, research as- 
sociate at the SRP, and Dan Richard Beto, director of the 
Correctional Management Institute of Texas, in the prepara- 
tion of this article. 


warned more than six decades ago of what he called the 
“three main pitfalls of probation.” In 1996 we have rea- 
son to worry about the same pitfalls that Glueck sig- 
naled in 1933. 

Glueck first warned against “overselling” probation. 
He wrote, 


When probation first became an organized movement, and even 
now as it approaches maturity, grossly unwarranted claims as to 
the miracles it can work were and are being made. Propagandist 
methods borrowed from mercantile fields, instead of dignified edu- 
cational programs, have too often been used “to sell” probation to 
various judges and communities. ... Every overstatement, unveri- 
fiable reliable facts, will sooner or later prove a boomerang; and if 
the claims for probation are carried too far, the popular resentment 
over instances of its failure will be all the more unbridled. (1933, 
pp. 9-10) 


Second, Glueck warned about placing too much em- 
phasis on “systems” and “forms”; he wisely pondered if 
“without the proper personnel, it were better to have no 
probation.” Few would disagree today that the quality 
and commitment of the people who are drawn to ca- 
reers in community corrections are the essential ele- 
ments of program success. As probation and parole 
evolve—and much of that evolution has taken the form 
of “mission creep” during the last two decades—the im- 
pact of these changes on personnel must be examined 
and addressed. 

Finally, Glueck reminded us that probation and pa- 
role are highly dependent for their success on the coop- 
eration of other social institutions. Six and a half 
decades later, probation relies on the goodwill of public 
and private social service and educational agencies, on 
the attitudes of judges and other elected officials, on the 
press, and, most importantly, on the goodwill and sup- 
port of the public at large. Glueck wrote that “if the 
press and large elements of the community are unsym- 
pathetic or uninterested, probation workers have a diffi- 
cult task” (1933, p. 12). I suggest that without such sup- 
port the task of community corrections is impossible. 


Community Sanctions in 
Contemporary Punishment Policy 


Several commentators have argued in recent years 
that hard-won improvements in the effectiveness and 
efficiency of the criminal justice process are of little im- 
port because the general public and justice officials no 
longer communicate effectively. For example, Jonathan 
Simon and Malcolm Feeley submit that corrections 
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leaders spend too much time on “internal expert dis- 
course” (1995, p. 172) that “emphasizes system efficiency 
and management rather than outcome” (1995, p. 171). 
They contend that this internally focused discourse 
“may have undermined public confidence in the crimi- 
nal justice process. The focus on the system,” they write, 
“has exposed the nonsystem, and thus fostered the belief 
that justice is the problem” (1995, p. 171). They conclude 
that, coupled with the effect of “law and order” politics, 
imprisonment has become “our traditional punishment 
of choice” (1995, p. 153) and attempts to scale penalties 
proportionately to the seriousness of crimes and imple- 
ment a “continuum of sanctions” (Morris & Tonry, 1990) 
fall on deaf ears. A more troubling consequence of the 
“failure to communicate” with the public is that “unlike 
earlier eras in which they took an active role in articu- 
lating and shaping public opinion on crime policy, crim- 
inal justice professionals are now on the fringes. Their 
discourse . . . has barely penetrated and has not even 
begun to shape public discourse” (1995, p. 154). 

Michael Tonry sounds a similar theme in his new book 
Sentencing Matters (1996). He articulates the case for in- 
termediate sanctions and catalogs the benefits of a sys- 
tem of “credible, enforceable sanctions between prison 
and probation” including reducing recidivism and saving 
prison construction and operating costs. He concludes, 
however, that the most difficult obstacle to the develop- 
ment of a coherent system of intermediate sanctions “is 
the modern American preoccupation with absolute sever- 
ity of punishment and the related widespread view that 
only imprisonment counts” (1996, p. 28). 

Todd Clear and Anthony Braga (1995) reached the 
same conclusion in a review of developments in com- 
munity corrections programs over the last 20 years. 
They observed that the “calibration of penalties in this 
country has changed” since 1980, and they point to 
mandatory sentencing schemes, three-strikes laws, and 
the federal sentencing guidelines as examples. They 
infer that “it is hard for community corrections to com- 
pete with confinement for public favor when the ques- 
tion is punishment and the standard is measured in 
years and even decades” (1995, p. 444). 

Joan Petersilia contends that to counter legislation 
that focuses on imprisonment as the singular response to 
crime, corrections must “first regain the public’s trust 
that probation and parole can be meaningful, credible 
sanctions” (1995, p. 488). She calls for creating a “public 
climate to support a reinvestment in community correc- 
tions” (1995, p. 490). Petersilia argues that the public is 
capable of differentiating between serious and nonseri- 
ous offenses and offenders, but sentencing schemes such 
as “three strikes and you're out” prescribe long sentences 
for everyone. She concludes that recent public opinion 
polls suggest that “voters know that punitive approaches 
won't work” for drug offenders, for example, and that “the 
public appears willing to accept something other than 
prison for some drug offenders” (1995, p. 442). 
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Despite this optimism, DeJong and Franzeen (1993) 
reported that while prosecutors, judges, and corrections 
officials were supportive of a comprehensive system of 
community-based intermediate sanctions, they per- 
ceived “public resistance” to any sanction other than 
imprisonment for most offenders to be the most signifi- 
cant barrier to its implementation. 


The Public’s View: A Contemporary Portrait 


In the 1996 National Opinion Survey on Crime and 
Justice (NOSCJ) we explored citizens’ attitudes about 
community corrections programs. The NOSCJ is a na- 
tional poll based on a probability sample of adults (age 
18 or older) in the United States. The poll was designed 
by the Survey Research Program of the Criminal Justice 
Center at Sam Houston State University, and the sam- 
pling and data collection were conducted by the Public 
Policy Research Institute at Texas A&M University. We 
conducted telephone interviews with 1,085 individuals 
and then weighted the data to derive national estimates 
with a margin of error of about + 3 percentage points. A 
full report of the methodology of the poll is available 
from the author (Flanagan & Longmire, 1996). 

To place the survey findings in context, it is impor- 
tant to understand the essential features of Americans’ 
views about crime and justice. It may be an oversimpli- 
fication, but I maintain that there are three primary di- 
mensions of Americans’ attitudes about crime and 
criminal justice. 

The first dimension is fear of crime. Survey re- 
searchers operationalize this dimension as fear, worry, 
concern, and other terms, but the basic outlines are 
clear. Americans express a fairly high degree of concern 
about personal safety and have done so for many years. 
They worry about their homes being burglarized when 
they are away and about break-ins when they are at 
home; they worry about robbery on the streets and in 
parking lots; they worry about car-jackings and drive-by 
shootings; women worry about sexual assault; and 
adults worry not only about themselves but about the 
safety of their children and their elderly parents. Fear of 
crime is largely unrelated to the objective risk of victim- 
ization (older Americans have the lowest victimization 
rates but the highest fear rates), and fear has remained 
constant as reported crime rates have gone up and 
down. There is a rich literature about the factors that 
produce these high fear levels, especially about the role 
of the media, but that is beyond the scope of this article. 

The second primary dimension of Americans’ views 
about crime and justice is exasperation with and loss of 
confidence in the official criminal justice system. This 
loss of confidence varies across the criminal justice sys- 
tem—the police are much more highly respected and 
enjoy more public confidence and support than other 
components of the criminal justice system—and this has 
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been so for decades. However, this dimension is best 
summarized in the view that public confidence in the 
ability of collective security mechanisms to protect them 
from crime and victimization has declined. And make no 
mistake about it—social defense, or protecting citizens 
from criminal victimization, is widely seen by Ameri- 
cans as the superordinate function of the criminal jus- 
tice system. Efficiency is important, fairness is valued, 
integrity of justice system officials is expected, but these 
goals pale in comparison to the expectation that the 
criminal justice system exists to protect us from crime. 
The third dimension is that attributions about crimi- 
nals have changed. Offenders are no longer seen (if they 
ever were) as products of poor social settings or as un- 
fortunate victims or “boys gone bad.” Instead the view of 
the criminal in the public mind has transformed into a 
more volitional, more willful actor—undoubtedly the rise 
in weapon use, drug use, and gangs has fostered this 
transformation (Flanagan, 1987). Of course, an impor- 
tant consequence of this attributional shift has been 
greater willingness to support punitive responses to 
crime that focus on incapacitation. If offenders choose 
crime, after all, then rehabilitation as a response seems 
less appropriate than severe sanctions designed to tilt 
the equation in favor of choosing a legitimate alternative. 


Confidence and Support for 
Community Corrections 


In this atmosphere, where does community correc- 
tions reside in the public mind? To the extent that com- 


munity corrections focuses on helping offenders, its 
mission would appear to be at odds with contemporary 
public attitudes. To the extent that community correc- 
tions is seen as protecting the public from criminals, we 
would anticipate greater public support of its efforts. 

In the 1996 NOSCJ we asked Americans to tell us 
how much confidence they have in the components of 
the criminal justice system. As figure 1 shows, the po- 
lice come out pretty well; 60 percent of respondents re- 
ported either a “great deal” or “quite a lot” of confidence 
in the police. After that, public confidence declines to 34 
percent for the courts, 26 percent for “your community 
probation system” and “your state prison system,” and 
24 percent for the criminal justice system as a whole. 
Our findings closely parallel those of a Newsweek poll 
conducted by the Gallup Organization and published 
on June 6, 1996. In the Gallup poll, the police also had 
a 60 percent confidence rating, and the “criminal justice 
system” was 19 percent with “a great deal” or “quite a 
lot” of confidence. The 19 percent rating for the criminal 
justice system was the lowest of any institution in the 
Gallup poll; Congress registered 20 percent, big busi- 
ness had 24 percent, and organized labor had a 25 per- 
cent confidence rating. In contrast, the military had a 
66 percent confidence rating and “church or organized 
religion” had 56 percent. 

A closer look at the question on “your community pro- 
bation system” revealed that this assessment was fairly 
uniform among American adults. Across various demo- 
graphic characteristics of the population, only race/eth- 


FIGURE 1. AMERICANS’ CONFIDENCE IN THE CRIMINAL JUSTICE SYSTEM, 1996 


Question: “First of all, I am going to read you a list of institutions in American society. 
Please tell me how much confidence you have in each one: a great deal, quite a lot, some, or very little.” 


[Percent responding “a great deal” or “quite a lot”] 


Your local police 


Your local court system 


Your community probation system 


Your state prison system 


The criminal justice system | 
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nicity and gender emerged as factors on which attitudes 
differed. Hispanic respondents were significantly more 
likely to report a great deal or quite a lot of confidence in 
probation than were whites, blacks, or others. Males re- 
ported greater confidence in probation than did females. 
Confidence in probation declined with age, education, 
and income of respondents, but these differences were 
not statistically significant. Finally, lack of confidence in 
probation was conspicuous among widowed persons, per- 
sons living alone, and persons of Jewish faith. 

We also examined confidence in probation in relation 
to political characteristics of respondents. It was signifi- 
cantly higher among Republicans and Democrats than 
among Independents and Others and higher among self- 
described ideological conservatives than among liberals 
or those who described themselves as “middle of the 
road.” Confidence was highest among residents of rural 
areas and lowest among suburbanites. Finally, attitudes 
about the death penalty for persons convicted of murder 
were unrelated to confidence in the probation system. 

The key to understanding the lack of support for com- 
munity corrections is, in my view, the long-term, wide- 
spread perception that probation represents leniency in 
the criminal justice system. Our 1996 poll posed this 
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question directly to American adults (see figure 2). We 
asked respondents whether they agreed with the state- 
ment “community corrections programs are evidence of 
leniency in the criminal justice system.” Overall, nearly 
12 percent of respondents “strongly agreed” with this 
statement and nearly 42 percent “agreed”; taken to- 
gether more than 53 percent of Americans agreed with 
the statement. 

This finding is consistent with the observations made 
by others that incarceration has increasingly become 
the “punishment of choice” in the public mind and that 
any penalty less than imprisonment is viewed as “in lieu 
of punishment” or the more colloquial “slap on the 
wrist.” Notwithstanding the exhortations of the archi- 
tects of intermediate sanctions systems, the public sim- 
ply doesn’t agree that penalties other than incarceration 
are appropriate for most offenders. When examined in 
relation to respondent characteristics, agreement with 
the notion of “probation as leniency” is significantly 
stronger among men rather than women, less educated 
persons rather than the college educated, Republicans, 
and self-described ideological conservatives. 

One of the pitfalls of asking people to judge generic in- 
stitutions such as the “community probation system” or 


FIGURE 2. AMERICANS’ AGREEMENT WITH THE STATEMENT: “COMMUNITY CORRECTIONS PROGRAMS ARE 
EVIDENCE OF LENIENCY IN THE CRIMINAL JUSTICE SYSTEM”, 1996 
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open-ended concepts such as “leniency” is that respon- 
dents operationalize the terms in many ways. Some- 
times it is preferable to be more specific about functions 
when soliciting these judgments. For example, we know 
that survey respondents eschew “rehabilitation” as a 
purpose of imprisonment, but when queried about reha- 
bilitation programs—such as in-prison education, train- 
ing, and counseling programs—they register very strong 
support (Innes, 1993). Our 1996 survey investigated this 
phenomenon by inquiring about specific community cor- 
rections programs and their effectiveness for public 
safety. We posed the question in these terms: To reduce 
crowding in jails and prisons, state and local officials 
use various alternatives to prison. How effective do you 
think each of the following alternatives to prison are at 
protecting citizens against crime? In one-half of the in- 


terviews (selected at random), we added the following 
sentence in the middle of the question: These alterna- 
tives cost far less than sending people to prison (see fig- 
ure 3). Respondents were presented with nine alterna- 
tives to incarceration. The order of presentation of the 
nine alternatives was randomized. 

Despite the relatively low confidence ratings given to 
the probation system, and the perception of leniency 
that attaches to community corrections, Americans in- 
dicated positive attitudes about the effectiveness of 
these alternative programs in protecting the public. 
Eighty-four percent said that “requiring probationers to 
work so they can earn money to repay their victims” 
was “very effective” or “somewhat effective” in protect- 
ing citizens against crime. Short-term boot camp pro- 
grams were judged effective by more than 78 percent of 


FIGURE 3. AMERICANS’ PERCEPTIONS OF THE EFFECTIVENESS OF VARIOUS ALTERNATIVES 
TO PRISON IN PROTECTING CITIZENS AGAINST CRIME, 1996 


Question: To reduce crowding in jails and prisons, state and local officials use various alternatives to prison. 
These alternatives cost far less than sending people to prison.* 
How effective do you think each of the following alternatives to prisoners at protecting citizens against crime? 


[Percent responding “very effective” or “somewhat effective”] 
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respondents and community service programs by more 
than 77 percent. Almost 74 percent said that “probation 
where offenders are monitored much more closely than 
offenders receiving the average level of supervision,” or 
intensive supervision programs, were very effective or 
somewhat effective in protecting the public. Electronic 
monitoring programs, regular probation supervision, 
and house arrest or home confinement also received 
positive evaluations. Only financial penalties instead of 
other penalties and weekend jail sentences were posi- 
tively evaluated by less than a majority of respondents. 

The inclusion of the statement about community al- 
ternatives costing far less than imprisonment did not 
systematically alter responses. For seven of the nine 
statements there were no statistically significant differ- 
ences in responses of persons apprised of the “cost argu- 
ment” and those not apprised. For the statements in 
which there was a significant difference (“requiring pro- 
bationers to work so they can repay their victims” and 
“requiring probationers to perform community service”), 
respondents who received information about cost sav- 
ings were less likely to regard the program as “effective.” 
In short, it seems that cost-based arguments about com- 
munity corrections alternatives are not the most salient 
or influential basis on which to engage citizens. 


Conclusion 


What are we to make of these complicated and seem- 
ingly contradictory indicators of public sentiment about 
community corrections? An initial and very human re- 
action is to reject the finding that Americans have fun- 
damental reservations about the goals, performance, 
and effectiveness of the criminal justice system and 
community corrections. Americans have grown suspi- 
cious and distrustful of polls and poll results, so these 
findings may be discharged with the view that such sur- 
veys are of limited value (Bradburn & Sudman, 1988). 

Another reaction is to assert that the typical Ameri- 
can is uninformed about community corrections— 
therefore, public opinion on such matters is best ig- 
nored. This response is both dangerous and likely to be 
ineffectual for the future of community alternatives. 
Besides, the messages gleaned from these data are not 
all negative, and careful examination of the public 
mood may help us to target public education efforts. 

Ignoring public opinion on the grounds that it is ig- 
norant also denies the reality that policy makers—leg- 
islators, public officials, judges, and others—will re- 
spond to public opinion regardless of its validity and 
reliability. In fact, politicians actively help to create the 
view that community alternatives to incarceration are 
“soft on crime.” Witness the tidal wave of unbridled sup- 
port for magic bullet solutions such as “three strikes 
and you're out” as evidence of the willingness of politi- 
cal elites to seize upon seemingly simple solutions to 
complex problems. The fact that three-strikes is being 
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implemented most vigorously in the same state that 
gave us Proposition 13 should remind us that ignoring 
brewing public sentiment about government can lead to 
extraordinary public policy surprises that bring enor- 
mous consequences. 

In my view, the more effective response to this public 
opinion data is to (1) recognize that the public has seri- 
ous reservations about what community corrections 
does and (2) acknowledge the need to educate them 
about it. Some may say, “We have our hands full super- 
vising offenders and carrying out the numerous addi- 
tional responsibilities that have been heaped on com- 
munity corrections in the last 15 years. Now you want 
us to educate the public as well!” My answer is, if you 
don’t do it, no one else will. Moreover, you cannot afford 
to ignore the need to educate citizens about the value of 
community corrections. Marketing is a legitimate func- 
tion of public organizations. Universities do it, school 
districts do it, cities and states do it, and community 
corrections needs to do it also. Getting the message out 
about what your agency does and how it contributes to 
public good in the community is time and money well 
spent (Nidorf, 1996). 

What should be the content of such messages? I con- 
clude with a few suggestions drawn directly from our 
knowledge of public opinion about criminal justice. 

First, we know that the public is very concerned with 
the pace of justice (Myers, 1996). They feel that the ju- 
dicial process takes too long. How does community cor- 
rections ameliorate this problem? Do your diversion 
programs help to clear up case backlog and speed up 
the pace of justice? 

Second, Americans say they are troubled by the ever- 
increasing cost of the justice system. How does your 
agency save taxpayer dollars? If you can demonstrate 
that your programs keep people out of expensive prison 
beds without increasing the risk of victimization to the 
public, this is a powerful message. Also, your agency’s 
contribution to restorative justice for victims and for 
the community is an important statement, as indicated 
by the strong support in the poll data for restitution 
programs. 

As discussed above, however, the cost saving argu- 
ments must be considered secondary to the primary mis- 
sion of public protection. Your communication with the 
public should be permeated with the message that com- 
munity corrections is in the business of reducing criminal 
victimization. The methods and tactics used to accom- 
plish the task are difficult to explain, but explain we 
must. A photo of prison walls and bars communicates 
that social defense message very clearly. It is much more . 
difficult to show how “supervision” protects the public. 
But if community corrections is to gain the respect and 
confidence of the public—especially in an atmosphere of 
chain gangs, striped uniforms, and three strikes and 
you're out—the public safety goal of community correc- 
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tions must be prominent and must be effectively com- 
municated to the citizens in your community. Only when 
Americans believe that community corrections effec- 
tively serves public safety will they be willing to invest in 
community-based alternatives to prison. 
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The Collateral Consequences of a 
Felony Conviction: A National Study of 
State Legal Codes 10 Years Later 


By KATHLEEN M. OLIVARES, VELMER S. BURTON, JR., PH.D., AND FRANCIS T. CULLEN, PH.D.* 


FTER CONVICTION and completion of their 

sentences, nearly all offenders return to society 

(Allen & Simonsen, 1981). Upon release, incar- 
cerated offenders often encounter barriers to successful 
reintegration involving stigma, loss of job opportuni- 
ties, friendships, familial relationships, and denial of 
legal and civil rights (see Burton, 1986, 1990; Olivares, 
1996). 

Correctional and legal scholars have long recognized 
the hampering effects of restrictions imposed upon con- 
victed felons’ rights, as mandated by state legal codes 
and constitutions (Allen & Simonsen, 1981; Burton, 
1986; Clear & Cole, 1990; Rubin, 1971; Rudenstine, 
1979; Singer, 1983; Vile, 1981; Grant, Lecornu, Pickens, 
Rivken, & Vinson, 1970; Burton, Cullen, & Travis, 
1987). These statutory restrictions, or “collateral conse- 
quences,” serve as punishments “in addition to convic- 
tion and sentence imposed by the court” (see Burton et 
al., 1987; Burton, Travis & Cullen, 1988). That is, a 
number of states preclude offenders’ participation in 
voting, parenting, divorce, public employment, serving 
on a jury, holding public office, and firearm ownership 
(Grant et al., 1970; see also Olivares, 1996). 

Previously in this journal, Burton, Cullen, and 
Travis (1987) analyzed 1986 legal codes to assess the 
legal restrictions placed on the civil rights of persons 
convicted of a felony for all 50 states and the District 
of Columbia. Their investigation revealed that “states 
generally are becoming less restrictive of depriving 
civil rights of offenders” except for rights of firearm 
ownership and parenting (see Burton et al., 1987, p. 
60). As for jurisdictions being most restrictive, south- 
ern states systematically denied more civil rights of 
convicted offenders. The current study examines 1996 
statutes to replicate that earlier study of collateral 
consequences of a felony conviction. We assess whether 
states are becoming more or less restrictive of con- 
victed felons’ rights, identify rights most and least re- 
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stricted, and note any regional differences in the re- 
stricting of civil rights. 


Politics and Criminal Justice Policy 


Since the mid 1980s, criminal justice scholars have 
argued that conservative “get tough” policies have cre- 
ated an increasingly punitive justice system (Cullen, 
Clark, & Wozniak 1985; Cullen, Skovron, Scott, & Bur- 
ton, 1990; see also Gendreau & Ross, 1987). The crimi- 
nal justice system has witnessed a shift toward policies 
aimed at ensuring deterrence and incapacitation. The 
“war on drugs” and America’s “imprisonment binge” 
have resulted in prison populations exceeding 1 million 
incarcerated offenders in state prisons and another 3 
million on probation (Cuvelier, Huang, Marquart, & 
Burton, 1992; Irwin & Austin, 1994; Klofas, Stojkovic, & 
Kalinich, 1992; McShane, 1996; Vaughn, 1993). More- 
over, punitively orientated criminal justice policies 
have resulted in state legislatures enacting “three- 
strikes-and-you’re-out” laws (Petersilia, 1996; Turner, 
Sundt, Applegate, & Cullen, 1995), determinate sen- 
tencing legislation (Cullen & Gilbert, 1982; Carter, 
1996, p. 148; Griset, 1996), and the death penalty, par- 
ticularly in southern states. In light of these events, the 
“get tough movement” has had a profound impact on 
the criminal justice system. In this context, we examine 
statutory restrictions placed on the civil and legal 
rights of convicted felony offenders. It is expected that 
the trend toward “get tough” policies has likely resulted 
in legislative restrictiveness of offender rights. 


Methodology 


This investigation provides a systematic review of 
the civil rights and privileges denied upon a felony con- 
viction. By replicating Burton et al.’s study of 1986 legal 
codes published in this journal (September 1987), we 
examine and compare against their findings nine civil 
and legal rights in the 1996 state and federal statutes. 
As in the original study, we investigate the status of 
statutory restrictions placed on voting, parenting, di- 
vorce, public employment, serving on a jury, holding 
public office, firearm ownership, criminal registration, 
and imposition of civil death. 

To assess the status of offenders’ civil rights, we used 
several methodological procedures (see Burton, 1986; 
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Burton et al., 1987, pp. 52-54; Olivares, 1996). For this 
study, information was obtained from state and federal 
statutes and state constitutions to determine the status 
of the rights. In instances when statutes or constitutions 
are unclear, case law decisions were used to determine 
the status of a civil right. For example, “the distinction 
between ‘public office’ and ‘public employment’ is often 
unclear. In these instances, case law was consulted to 
clarify the intent of the statute as to whether the two 
are the same or mutually exclusive” (for a detailed ex- 
planation, see Burton et al., 1987; see also Olivares, 
1996). 

Following the lead of Burton et al. (1987), we present 
our findings in tabular form for each of the nine civil 
and legal rights currently restricted to convicted felons. 
For comparative purposes, table 1 identifies restrictive 
states with an “X” (and any necessary conditions to re- 
strict the right), while including Burton et al.’s (1987) 
findings from 1986. For the rights of voting, jury duty, 
and public employment, jurisdictions were coded (with 
an “X”) as “restrictive” if they permanently deny the 
right (unless restored by pardon or automatic restora- 
tion after completion of sentence). When categorizing 
divorce and parental rights, states which deny these 
rights for a conviction or imprisonment were considered 
restrictive and received an “X.” Similar to Burton et al.’s 
(1987, p. 53) coding for the right to firearm ownership, 
“table 1 divides jurisdictions between those which re- 
strict the right for ‘any felony conviction and those 
which require a ‘violent’ felony conviction for the re- 
striction.” Criminal registration and civil death were 
coded as restrictive when there was a “statutory re- 
striction for any type of registration or imposition of 
civil death for a felony conviction.” It is important to 
note that all categories and coding in table 1 are iden- 
tical to those employed 10 years earlier in Burton et al. 
(see specifically, 1987, pp. 52-54). 


Results 


This study surveys all 1996 state and federal statutes 
in an attempt to determine which civil rights are the 
most frequently restricted after a felony conviction and 
then compares the findings with those of Burton et al. 
(1987). Moreover, the results are placed in tabular form 
to assess restricted rights across jurisdictions. 


Right to Vote 


Analyses of 1996 legal codes reveal that 14 states 
permanently deny convicted felons the right to vote (see 
right side of table 1), whereas in 1986 11 states re- 
stricted such voting. Currently, 37 jurisdictions do not 
permanently deny the right of suffrage to convicted 
felons, yet restore the privilege with conditions. 

A closer examination of statutes reveals that 18 juris- 
dictions suspend the right until the offender has com- 
pleted the imposed sentence of prison, probation, or pa- 
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role: Alaska, Arizona, Connecticut, Georgia, Illinois, 
Kansas, Maryland, Minnesota, Montana, Nebraska, 
New Hampshire, New Jersey, New York, North Car- 
olina, Oklahoma, South Carolina, South Dakota, and 
West Virginia. Moreover, California denies the right to 
incarcerated offenders and parolees, yet allows proba- 
tioners to vote. Another 13 jurisdictions reinstate voting 
rights upon release from prison. Delaware and Texas, 
however, mandate an additional waiting period (10 
years for Delaware and 2 years in Texas). As found in 
Burton et al. (1987), convictions for treason, bribery, or 
election offenses result in permanent disenfranchise- 
ment in Maine, Massachusetts, Utah, and Vermont. 

As reported in table 1, while several states perma- 
nently deny convicted felons the right to vote, the ma- 
jority restrict only temporarily this right. When con- 
trasted with Burton et al.’s (1987) findings, increases in 
legislative restrictions on voting rights have been mod- 
est. Specifically, the only modifications between 1986 
and 1996 are Illinois restricting probationers from vot- 
ing; Louisiana allowing offenders to vote upon release 
from prison (as opposed previously to completion of pro- 
bation or parole); and Washington, Wisconsin, and 
Wyoming restricting permanently voting rights (unless 
pardoned or restored judicially). 


Parental Rights 


Currently, 19 states may terminate the parental 
rights of convicted felons. When contrasted with 1986 
statutes, the current statutes identify three additional 
states that consider a felony conviction when terminat- 
ing parental rights. Specifically, our investigation of 
1996 legal codes reveals that five jurisdictions (Arizona, 
California, Michigan, Nevada, and Utah) permit termi- 
nation of the parent/child relationship when a felony 
conviction suggests a parent’s “unfitness” to supervise or 
care for the child. One state, Indiana, permits evidence 
of a felony conviction (from a list of negative behaviors) 
to terminate rights. In contrast, any felony conviction in 
Washington or Wisconsin may relinquish parental 
rights. Oregon and Tennessee require that the parent be 
incarcerated for a specified length of time (3 years in 
Oregon and 2 years in Tennessee). Kansas and Wyoming 
employ incarceration histories as measures of “unfit- 
ness,” while Massachusetts and South Dakota may re- 
linquish parental rights without the offender’s consent. 
Further yet, Oklahoma restricts parental rights when 
the conviction offense involves the individual's child. 


Divorce 

In 29 jurisdictions a felony conviction is a legal 
ground for divorce, one more (Delaware) than found 
previously in the 1986 legal codes. Among the 1996 
statutes, 10 states consider any felony conviction as a 
sufficient ground, whereas 7 jurisdictions require a 
felony conviction and imprisonment to grant divorce 
(District of Columbia, Louisiana, Minnesota, Missis- 
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sippi, New Hampshire, Ohio, and Oklahoma). As found 
in the legal codes, another five states require a felony 
conviction and 1 year of incarceration; three states (Al- 
abama, Louisiana, and Georgia) specify a felony convic- 
tion and 2 years of confinement; three jurisdictions 
(Maryland, New York, and Vermont) require conviction 
and 3 years in prison, while Rhode Island calls for a 
conviction and a sentence to life imprisonment. 


Public Employment 


The current survey of statutes reveals that during 
the past 10 years, no additional states deny convicted 
felons the right to public employment. Thus, public em- 
ployment is denied permanently only in six states: Al- 
abama, Delaware, Iowa, Mississippi, Rhode Island, and 
South Carolina (see table 1). 

The remaining 45 jurisdictions permit public employ- 
ment of previously convicted felons in varying degrees. 
Of these states, 10 leave the decision to hire at the dis- 
cretion of the employer (Arkansas, California, Indiana, 
Massachusetts, Nevada, Ohio, Tennessee, Texas, Vir- 
ginia, and West Virginia), while 12 jurisdictions apply a 
“direct relationship test” to determine whether the con- 
viction offense bears directly on the ability to handle the 
job in question (see Davidenas, 1983). Finally, 17 states 
permit public employment after completion of sentence. 
As a note of interest, “several states do not distinguish 
between ‘public office’ and ‘public employment’”; thus, 
we, too, rely on the assumption that “if offenders are 
able to hold office, they may also obtain public employ- 
ment” (see Burton et al. 1987, p. 56). 


Right to Serve as a Juror 


The right to serve as a juror is restricted permanently 
in 31 jurisdictions, the same total found in the 1986 
statutes (see table 1 for comparison). The remaining 20 
states permit the right with consideration given to vary- 
ing conditions. For instance, 10 states (Alaska, Arizona, 
Illinois, Indiana, Louisiana, Michigan, Minnesota, North 
Carolina, Washington, and Wisconsin) restrict the right 
only during sentence, while four jurisdictions (Connecti- 
cut, District of Columbia, Kansas, and Mississippi) im- 
pose an additional delay after sentence completion: 
ranging from 1 year in the District of Columbia to 10 
years in Kansas. Three states (Colorado, North Dakota, 
and Oregon), moreover, specifically restrict for “in-state” 
convictions and related confinement only, yet restore the 
right upon release. Vermont restores the right to serve 
following release from imprisonment in “any state.” Fi- 
nally, New Hampshire may only use a felony conviction 
as challenge for cause, while Maine has no statutory re- 
striction on the right to jury service. 


Right to Hold Public Office 


When contrasted with Burton et al.’s (1987) results, 
our investigation of statutes reveals only several addi- 
tional jurisdictions prohibiting the right to hold public 
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office (see table 1). That is, we found current restrictive 
legislation for convicted offenders in 25 jurisdictions, 
compared with 23 jurisdictions 10 years ago. 

As reported in table 1, California, District of Columbia, 
Indiana, Maine, Massachusetts, Pennsylvania, and West 
Virginia employ statutes permanently denying elected 
office to persons convicted of specific crimes including 
bribery, perjury, treason, embezzlement, and election of- 
fenses. Washington denies the right in the absence of a 
pardon or restoration of citizenship, while Rhode Island 
permits the holding of office only after completion of sen- 
tence and a 3-year waiting period. Finally, 20 states re- 
strict this right until the offender has competed his: or 
her sentence of prison, probation, or parole, whereas 
Kansas allows even felony probationers to hold office. 


Right to Own a Firearm 


Federal legislation prevents convicted felons from 
owning or possessing firearms. In addition to this legis- 
lation, however, all jurisdictions (except Vermont) em- 
ploy additional legal measures to ensure further safe- 
guards against convicted felons’ firearm possession. 
Table 1 illustrates that 33 of 51 jurisdictions perma- 
nently deny or restrict this right upon “any” felony con- 
viction (an increase of two jurisdictions since 1986). Of 
these jurisdictions, 28 deny permanently this right, 
three states (Kansas, Maine, and Texas) require a 5- 
year waiting period, and Maryland requires a 10-year 
waiting period. Louisiana restricts the right to firearm 
possession only for specific offenses. In contrast, the re- 
maining 18 states deny the right to own or possess a 
firearm only for convictions involving violence. 


Criminal Registration 


The survey of 1986 legal codes by Burton et al. (1987) 
indicated that only 8 of 51 jurisdictions required of- 
fenders to register with a law enforcement agency (see 
table 1). Four states (Florida, Mississippi, Nevada, and 
Tennessee) required registration for the conviction of 
any felony, while Alabama specified that anyone with 
two felony convictions must register. Sex offenders were 
required to register in Arizona, California, Nevada, and 
Utah. Finally, California required registration of con- 
victed arsonists and drug addicts. 

In sharp contrast, the present analysis found that 46 of 
51 jurisdictions legislatively mandate felons’ registration 
with law enforcement agencies. Only five jurisdictions 
presently do not require criminal registration for felons 
(District of Columbia, Kentucky, Vermont, Pennsylvania, 
and Rhode Island). It is important to note that of the 46 
states requiring registration, 45 have statutes mandating 
registration specifically for convicted sex offenders. 


Civil Death 


This analysis of 1996 statutes found that four states 
continue the practice of civil death.’ Three states 
(Idaho, New York, and Rhode Island) apply civil death 
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statutes when the offender is sentenced to life impris- 
onment. Mississippi, in contrast, legislates “civil death” 
for persons convicted of bribery, theft, arson, obtaining 
money or goods under false pretenses, perjury, forgery, 
embezzlement, or bigamy. It is important to note that 
these same four states employed civil death statutes in 
the 1986 legal codes (see Burton et al., 1987). 


Restrictions by Jurisdiction 


A summary of states restricting the total of nine 
rights examined is in table 2. As found in the 1986 
statutes, our investigation also reports that no state 
legally denies all nine civil and legal rights to convicted 
felons. Mississippi and Alabama, however, legislatively 
restrict eight and seven rights, respectively, while an- 
other eight states (Arkansas, Delaware, Iowa, Nevada, 
New York, Rhode Island, Tennessee, and Virginia) deny 
six of the nine civil rights examined (see table 2). 
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As listed in table 2, the greatest number of jurisdic- 
tions (34) employ restrictions for three to five of the 
civil rights investigated. Moreover, all states in this 
study restricted at least one civil right, whereas the 
1986 study revealed two states that did not legislate 
convicted felons’ civil rights. In an attempt to further il- 
luminate numerically the increase in the number of 
rights restricted, the right side of table 2 indicates to- 
tals for 1986 and 1996, respectively. Of states denying 
five or more of the nine rights examined, the total has 
increased from 10 states in 1986 to 21 states in 1996— 
a substantial increase in rights restrictions. 


Discussion 


Overall, our analysis of state legal codes reveals an in- 
crease between 1986 and 1996 in the extent to which 
states restrict the rights of convicted felons. It is note- 
worthy that compared to the decade before, no right was 
less restricted, while six of the nine rights experienced 


Table 2. RESTRICTED RIGHTS BY JURISDICTION 


Number of Rights 


That Are Restricted* | Jurisdictions in 1996 


Number of 
Juridictions 
(1986) 


Number of 
Jurisdictions 
(1996) 


None 


Mississippi 


Alabama 


Arkansas, Delaware, Iowa, Nevada, New York, Rhode Island, 


Tennessee, and Virginia 


California, Florida, Georgia, Idaho, Indiana, Massachusetts, 
New Mexico, Oklahoma, Texas, West Virginia, and Wisconsin 


Kentucky, Maryland, New Jersey, Ohio, South Carolina, 
South Dakota, Utah, Washington, and Wyoming 


Alaska, Arizona, Connecticut, District of Columbia, Hawaii, 
Illinois, Kansas, Louisiana, Maine, Montana, Nebraska, 
New Hampshire, Oregon, and Pennsylvania 


Colorado, Michigan, Minnesota, Missouri, and North Dakota 


North Carolina and Vermont 


None 


*Rights considered were in the areas of voting, parenting, divorce, public employment, jury duty, holding public office, owning a firearm, 


criminal registration, and civil death. 
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increases in restrictiveness. Thus, only three rights were 
restricted at the same rate as a decade before: jury duty, 
public employment, and civil death. In contrast, there 
was an increase in the number of states restricting six 
rights; voting, holding office, parenting, divorce, firearm 
ownership, and criminal registration increased. For five 
of these rights, the rise in recent restrictiveness was 
modest, involving one to five states. For criminal regis- 
tration, however, the increase was dramatic—from only 
8 states in 1986 to 46 states in 1996. 


Rights Most Restricted 


Criminal Registration. As noted, the legislative 
mandate to register as a criminal with a law enforce- 
ment agency has been the most significantly increased 
restriction among jurisdictions over the past 10 years. 
Additionally, all but one of the 46 states requiring reg- 
istration specify that persons convicted of sexual of- 
fenses register. Relatedly, public and political support 
for mandatory registration is unprecedented. The State 
of New York, for instance, now offers (via recent legisla- 
tion) a 900 toll number for citizens to inquire as to the 
registration of suspected offenders (see New York An- 
notated Statutes, 1996, Art. 6c-168p). In addition to 
state-level requirements, federal legislation (as of 1995) 
requires each state to enact a sex-offender registration 
law within 3 years or risk losing 10 percent of its fed- 
eral crime control grant (Brooks, 1995, p. 12). Future re- 
search assessing demands of registration activities 
(such as processing and enforcement) upon law en- 
forcement agencies may identify potential limitations 
(e.g. expense, time, offender noncompliance) with this 
type of legislation. 

Rights Involving Trust/Safety. Again, our findings 
resemble those of Burton et al., (1987, p. 58) in that 
“rights which involve trust (serving as a juror) are most 
restricted” for convicted felons. Additionally, firearm 
ownership is denied (in addition to federal legislation) 
by all jurisdictions, except one. 

Family Rights. The use of a felony conviction to per- 
mit divorce increased to 29 states (up from 28 in 1986). 
This finding is noteworthy in that (as noted by Burton 
et al., 1987, p. 58) a 1961 national survey of legal codes 
revealed at that time “all but eight jurisdictions per- 
mitted a divorce for a felony conviction or imprison- 
ment.” Among current statutes, however, the past 10 
years have resulted in the trend reversing with in- 
creased restrictiveness of the right. 

Moreover, the family right of parenting is restricted 
by three more states than found in 1986. The trend of 
restricting parental rights for convicted felons suggests 
the influence of a conservative approach to protecting 
the “sanctity of the family,” thereby removing criminal 
influences (convicted parents) from children’s lives dur- 
ing the developmental years (see Wilson & Herrnstein, 
1985; Gottfredson & Hirschi, 1990). 


COLLATERAL CONSEQUENCES 15 


Rights Least Restricted 


In comparison with the 1986 survey of legal codes, we 
found political rights such as voting and holding office to 
be the rights most frequently returned to felons upon 
completion of sentence. These particular rights, one may 
argue, are those in which offenders are least likely to en- 
gage themselves; thus the risk to public safety is mini- 
mal (see Rebeck, 1973; Tims, 1975). Finally, the least re- 
stricted rights were public employment and the 
imposition of civil death for a felony conviction. These 
rights have not been further restricted to convicted of- 
fenders since the 1986 survey of legal codes. 


Restrictiveness by States 


This investigation of state and federal legal codes al- 
lows identification of the most restrictive states and re- 
gion of the nation. An examination of table 2 reveals 
that the southern region of the nation denies legisla- 
tively more civil rights than any other region. The most 
restrictive states, for example, are Mississippi and Al- 
abama. Moreover, among the 10 states restricting 6 or 
more rights, 6 are southern. When compared against 
the 1986 legal code survey of statutes, where 5 of 10 
most restrictive states were also southern, it appears 
(at least numerically) that southern states continue to 
be quite restrictive of civil and legal rights of convicted 
felons. This restrictive approach mirrors punitive cor- 
rectional policies being enacted by most southern states 
(see Burton, Dunaway, & Kopache, 1993). 


Final Remarks 


This investigation of statutory restrictions on the 
legal rights of convicted offenders illustrates the far- 
reaching impact of the conservative “get tough” ap- 
proach over the past 10 years (Cullen & Gendreau, 
1989). Overall, six of nine civil rights are currently re- 
stricted by more jurisdictions than found by Burton et 
al. in their survey of 1986 legal codes. The greatest im- 
pact, moreover, has come in the way of the crime control 
measure of requiring criminal registration for felons 
and sex offenders. 

While the total number of increased restrictions may 
not appear large, we must make the caveat that 
legislative process often is cumbersome and time- 
consuming. However, in the area of criminal registra- 
tion, 38 states have quickly enacted legislation in the 
previous 10 years. Several explanations likely exist to 
explain this heightened legislative activity. First, fed- 
eral legislation (i.e., “Megan’s Law”) requires states to 
adopt criminal registration statutes.’ Second, criminal 
registration mandates fit cleanly with politicians’ need 
to be (or appear) receptive to public demands for “get 
tough” crime control legislation. Thus, requiring known 
and convicted offenders to register with police agencies 
satisfies public demand for legislative action. Third, 
there is little opposition by convicted offenders in the 
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presence of legislative action limiting rights and inter- 
ests of convicted offenders. Stated simply, convicted 
felons have no uniform voice to argue against the en- 
actment of legal restrictions on civil rights. 

Another notable finding is that certain states have 
recently adopted an extremely restrictive stance with 
regard to denying civil rights (and adopting punitive 
criminal justice policies). Washington State, for in- 
stance, restricted no rights in the 1986 survey, yet cur- 
rently denies four in the 1996 legal codes. For Washing- 
ton, and other jurisdictions, factors such as increased 
crime rates, prison construction, population growth, 
and shrinking budgets (cf. Marquart, Cuveilier, Burton, 
Adams, Gerber, Longmire, Flanagan, Bennett, & 
Fritsch, 1994) often shape crime policies and legislative 
process favoring restrictiveness and punitiveness. 

Another explanation for states’ increased restrictive- 
ness perhaps lies in an examination of political “term 
limits” that may prove a fruitful approach to explaining 
the origins of restrictive legislation on the legal rights 
of convicted offenders. It is suggested that politicians 
(state representatives) in increasingly punitive states 
gain elected office with hard-line criminal justice policy 
positions, hold office for shorter terms, and do not con- 
sider the long-term ramifications of punitive crime poli- 
cies (one of which restricts the civil rights of convicted 
offenders). 

On a final note, it appears that the push for pun- 
ishment and retribution, in light of growing legal 
restrictions for former felons, has pushed the issue of 
correctional reintegration aside. These additional 
consequences likely impair offenders’ ability to partici- 
pate in a meaningful way in society (see Burton, 1986; 
Davidenas, 1983; Olivares, 1996; Rubin, 1971). Only fu- 
ture research in the area of offender reintegration and 
its barriers (including “collateral consequences”) will 
shed light on the effects of restrictive and punitively 
orientated legislation on civil rights (and criminal jus- 
tice policies in general) for the justice system. 


NOTES 


‘Historically, the practice of civil death resulted in the forfeiture of 
all personal property, civil, and political rights upon conviction of an 
infamous crime (see Burton, 1986). The practice of civil death in the 
United States extended to the colonial era and was invoked for sen- 
tences of life imprisonment. Today, except in Mississippi, civil death 
applies only to felons sentenced to life in prison. 


*It should be noted that the trend of increasing criminal registra- 
tion requirements was well under way before the passage of Megan’s 
Law. That is, before 1994 (when the bill’s language was enacted in 
New Jersey State) a total of 31 states had enacted criminal registra- 
tion. Following, Megan’s passage, 15 jurisdictions have mandated 
criminal registration statutes. 
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Should Corrections Treat or Punish 
Substance-Abusing Criminals? 
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of criminal behavior continues. Every criminol- 

ogy textbook tends to divide the theories of 
crime causation into classical and positivistic explana- 
tions. According to the classical explanation (also called 
rational choice, just deserts, the punishment or ac- 
countability model, and antideterminism), crime is the 
result of choice or free will wherein the offender con- 
siders the costs and benefits of the behavior before act- 
ing. This model is based on the pain-pleasure principle, 
which maintains that if the potential pleasure out- 
weighs the potential pain, the probability of the behav- 
ior will be greater. Because people exercise free will, the 
appropriate crime control strategy is a punishment 
suited to the severity of the offense. Retribution, inca- 
pacitation, and deterrence through punishment are 
major objectives of this school of thought. The rational 
choice model rests on the belief that people have the 
ability to control their behavior, whether speeding, rob- 
bing a bank, or using drugs or alcohol. Individual re- 
sponsibility is a fundamental ingredient of this correc- 
tional philosophy. 

The rational choice model has become increasingly 
popular during the past 20 years. It is manifested in 
public policy through crime control strategies such as 
determinate sentencing and sentencing guidelines, 
abolishment of parole, tougher penalties, and expanded 
use of the death penalty. This policy operates in the fed- 
eral probation system’s implementation of enhanced su- 
pervision, which emphasizes surveillance and enforce- 
ment of conditions imposed by the court. These 
conservative public policies have contributed to mas- 
sive expenditures for corrections and to an explosion in 
prison populations. As a result of such policies, virtually 
every prison system in the United States is seriously 
overcrowded. These punitive crime control strategies 
enjoy wide public support and therefore are promoted 
as well by politicians. 

The opposing theories are commonly classified as 
positivistic or deterministic approaches to crime causal- 
ity. These are further divided on the basis of particular 
disciplines and include sociological, psychological, and 
biological theories of behavior. Integrated theories, 
which seek to explain behavior by drawing from several 
theories or disciplines, are becoming increasingly popu- 
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lar as researchers conclude that no one theory can ex- 
plain the complexity of human behavior. Despite the 
wide range, however, positivistic theories exhibit some 
similarities. All of these theories hold that behavior in 
general and criminality in particular are caused by 
heredity, socialization, mental processes, or the eco- 
nomic and opportunity structures in a society. These el- 
ements operate on the individual and drive him or her 
toward conforming or nonconforming behavior. Because 
internal and external factors beyond the individual’s 
control cause the deviant behavior, a person cannot be 
held fully responsible or culpable for his or her actions. 
Thus the appropriate correctional response should be to 
expose the underlying causes and provide correction or 
rehabilitation. The medical model stems from this pos- 
itivistic tradition. 

The medical model, also known as the disease model, 
emanates from a belief that the major goal of corrections 
should be the treatment of criminal offenders. Although 
substance abuse and criminal behavior are distinct from 
one another, the medical model views both as disorders 
or pathological conditions that need to be treated and 
cured. Thus the offender is viewed as sick rather than 
wicked. This model borrows its terminology from the 
field of medicine, which includes words such as diagno- 
sis, treatment, and prognosis. In keeping with the med- 
ical approach to physical illnesses, the medical model 
begins with an examination, which is conducted during 
the preparation of the presentence investigation (PSI) 
report. The diagnosis also may be contained in the PSI, 
but it may be scrutinized more closely during the prison 
classification process or by the supervising probation of- 
ficer before or after the initial interview. Once the ex- 
amination and diagnosis have been completed, a treat- 
ment plan is developed either by the institution or by 
the probation officer responsible for supervision. When 
the treatment plan is developed, a prognosis is made re- 
garding relapse, or the probability of recidivism. 

According to the medical model, parole boards have the 
expertise and authority to determine when a prisoner has 
been successfully treated and thus can be released to the 
community under parole supervision. Because an in- 
mate’s responsiveness to treatment varies considerably, 
an indeterminate sentencing structure is necessary. Thus 
offenders with similar sentences serve disparate prison 
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terms at the discretion of correctional officials, based on 
their concept of successful treatment. Before the “en- 
hanced supervision” or surveillance approach was used in 
the federal system, U.S. probation officers included “treat- 
ment plans” along with other supervision objectives in 
their chronological case summaries. On both the state 
and federal levels numerous treatment measures have 
been used, both in a custodial setting and in the commu- 
nity. They include individual psychotherapy or counsel- 
ing, group psychotherapy/counseling, Alcoholics Anony- 
mous/Narcotics Anonymous meetings, biofeedback, social 
skills/assertiveness training, acupuncture, and voca- 
tional/educational programs. 

Advocates of the disease model prefer to treat the dis- 
order in the community, where the underlying causes 
originate. The incarceration of the offender, according to 
proponents of this model, does not allow for the treat- 
ment of the conditions that cause substance abuse and 
criminality. 

Abadinsky (1994) states that the medical model is 
based on two very questionable assumptions: 


1. Criminals are “sick” and thus can benefit from treat- 
ment/therapy. 


2.The behavioral sciences can provide the necessary 
treatment/therapeutic methods. 


In addition, correctional agencies must be able to es- 
tablish when the “cure” has occurred. Beginning in the 
1960s, research evidence began to suggest that correc- 
tions did not have the capacity to do this (Travis, 
Schwartz, & Clear, 1992). 

Although the 1960s and 1970s are generally re- 
garded as the liberal or rehabilitation era, when treat- 
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custody, the medical model still exerts considerable in- 
fluence today despite a 20-year escalation of punitive- 
ness in corrections. U.S. Probation Officer Edward M. 
Read (1996) embraces the medical model and refers to 
those who do not support this model as “disease 
doubters.” Members of this “recognizable minority,” ac- 
cording to Read, view addictive behavior as black and 
white, tend to be staunch moralists, and respond in a 
“knee-jerk” fashion to the supervision of drug cases. He 
. urges probation officers to embrace the concept of ad- 
' diction as a disease and to work on that basis. 

It has been suggested, however, that the most signif- 
icant problem facing treatment in corrections today is a 
crisis in confidence both among practitioners and in the 
general public, who have lost faith in the ability of cor- 
rections to change offenders (Travis et al., 1992). As a 
senior U.S. probation officer who supervised substance- 
abusing cases for more than 22 years, I can attest not 
only to a lack of confidence in the treatment approach 
but also to a general cynicism among probation and pa- 
role officers at all levels. They seem to agree with 
Robert Martinson (1974), who said in his now-famous 


study that “nothing works.” Yet despite this crisis in 
confidence, the medical model continues to influence 
the field of corrections. 

As evidence of this persistent influence, especially on 
community-based corrections, the Federal Judicial Cen- 
ter, which provides training for all new U.S. probation 
officers, uses Read’s book in its substance abuse train- 
ing. The efficacy of the medical model depends largely 
on the relationship between crime and addiction. From 
the 1920s through the end of the 1960s, hundreds of 
studies on this relationship were conducted. The results 
were generally inconclusive during this period because 
the findings of some studies supported the medical 
model, while others supported the view that addicts 
were primarily criminals and that their drug use was 
merely one element of a deviant lifestyle (Inciardi, 
McBride, & Rivers, 1996). 

More current research, however, conducted during 
the past 25 years with active drug users in New York, 
Miami, Baltimore, and other major urban areas, 
demonstrates that the medical model has little basis in 
reality, at least among those users. Studies conducted 
since the mid-1970s suggest that among the majority of 
street drug users who are involved in crime, their crim- 
inality was well established before the onset of drug use 
(Inciardi et al., 1996). 

Despite the unending question, “Which came first, 
addiction or criminality?,” the debate about whether to 
provide treatment or punishment continues today. 
Treatment and punishment are commonly thought to 
be antithetical. If the goal of the system is to be puni- 
tive, some sort of suffering is imposed for crimes com- 
mitted. If the goal is to provide treatment, the criminal 
justice system attempts to remove those forces which 
caused or contributed to the criminality or drug abuse 
(Travis et al., 1992). 

This differentiation between punishment and treat- 
ment appears logical in principle. In reality, however, 
the distinction is not so simple. First, treatment, like 
punishment, often involves suffering or discomfort. The 
goals are different, however: One is therapeutic and the 
other is punitive. In addition, beyond the motivations of 
judges or probation officers, the offenders’ perceptions 
are a factor. Probation officers may take actions that 
they believe are good and proper treatments, but the 
probationer/parolee may perceive them as punishment 
(Travis et al., 1992). When given a choice between re- 
turning to prison and residing in a therapeutic commu- 
nity as a result of submitting positive drug tests, 
parolees often consider time as the main element in 
their decision. That is, they perceive both options as 
punitive and base their decision on which choice will re- 
turn them to the community sooner. Officers who have 
any time in the field know that often there is a thin line 
between punishment and treatment. 

My point here is simply that the medical model is 
flawed in its basic premise that substance-abusing of- 


3 
d 
4 


20 FEDERAL PROBATION 


fenders are “sick.” In fact, they are far more likely to be 
“normal” (Travis et al., 1992). Despite the major philo- 
sophical differences between the “disease” and the “ra- 
tional choice” perspectives, proponents of both views 
generally agree that the offender should be allowed to 
participate in community-based programs if he or she is 
responsive and poses no immediate threat to the 
community. 

Perhaps the most important issue is individual re- 
sponsibility. The disease model by implication dimin- 
ishes the individual’s responsibility and instead places 
it largely on those who will administer the cure, 
whether psychotherapy or a 12-step program. The ra- 
tional choice model acknowledges the internal and ex- 
ternal forces that propel an individual toward sub- 
stance abuse, but ultimately holds the offender 
responsible for his or her decision to continue using 
drugs. As in the medical model, the probationer/parolee 
is given the opportunity to participate in a community- 
based program, either inpatient or outpatient, or to be 
returned to court and/or custody. Given these choices, 
the violator is inevitably coerced into a program be- 
cause the great majority do not choose to risk impris- 
onment. A large body of literature now demonstrates 
that offenders coerced into treatment have higher long- 
term recovery rates than those who enter voluntarily 
and that drug treatment is associated with significant 
reductions in criminality, drug use, and other lifestyle 
problems (Anglin & Hser, 1990; De Leon, 1985; Hub- 
bard, Marsden, Rachal, Harwood, Cavanaugh, & 
Ginzburg, 1989). Offenders who are coerced or ordered 
into treatment remain longer, and length of stay is one 
of the best predictors of success (Anglin & Hser, 1990; 
Hubbard, Collins, Rachal, & Cavanaugh, 1988). 

Advocates of the medical model generally avoid em- 
phasizing the use of a probation officer’s most powerful 
tool: the ability to threaten an addict into treatment by 
giving him or her the choice between participating in a 
community-based drug program and confronting a vio- 
lation. In some jurisdictions the probationer/parolee 
may be subject to immediate arrest if he or she refuses 
to enter a program. Those who support the disease con- 
cept often refer to encouraging, working and talking 
with, counseling, empathizing with, and listening to the 
“client” in an attempt to convince him or her to get help. 
These therapeutic attempts to encourage substance- 
abusing offenders into treatment are well meaning but 
rarely effective with this population. Instead these 
techniques tend to invite manipulative, game-playing 
behavior. Many addicts openly boast of their ability to 
con psychologists, social workers, and other personnel 
who rely on a medical model. Probation officers who op- 
erate from a medical model perspective tend to be ill at 
ease with the use of coercion and ultimatums. They per- 
ceive officers who use these techniques as not really un- 
derstanding the dynamics of addiction. Instead these 
disease-oriented officers advocate “working with” the 
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offender who uses drugs. They tend to avoid setting 
rigid limits or consequences. One text stresses the need 
to work with the addict by “referring, re-referring, and 
re-re-referring” (Read, 1996, p. 151). 

It is precisely this re-referring process that reinforces 
the substance abuser’s manipulative behavior and en- 
courages rather than discourages continuing drug 
use. Limits must be set and enforced if the substance- 
abusing offender is to view the probation officer as cred- 
ible. If the probationer or parolee is ordered to attend an 
outpatient drug program, it is critical to obtain verifica- 
tion of such participation. Criminal substance abusers 
generally cannot be trusted; only after significant time 
has elapsed, and multiple factors reflect a positive re- 
sponse, should the probation officer begin to trust the of- 
fender and reduce the level of supervision and testing. 
Probation officers must keep in mind that many cases 
have long criminal records and are under supervision 
for serious crimes related to their substance abuse. To 
the extent that the offender is able to “beat” the proba- 
tion officer, credibility and effectiveness will be dimin- 
ished. If this occurs, no one benefits—neither the of- 
fender nor the community. As a strong believer in 
holding offenders responsible for their substance abuse, 
I displayed prominently on my desk the following state- 
ment: “You'll have to deliver an ultimatum to someone 
who's already in trouble.” That’s what it takes. No one 
has ever sweet-talked an addict into treatment. Your 
toughness may be an addict’s only hope. 

A number of studies have investigated the effective- 
ness of correctional treatment programs and have con- 
cluded that the successful programs appear to share a 
number of characteristics that distinguish them from 
unsuccessful programs. They found no evidence of ef- 
fectiveness in programs that were derived from the 
medical model (Bandura, 1986; Nettler, 1978; Nietzel, 
1979). The most effective programs attempted to ex- 
pand the repertoire of adaptive behaviors rather than 
to cure some underlying emotional disorder. 

Programs based on a disease model such as Alco- 
holics Anonymous and Narcotics Anonymous (AA/NA) 
seem to experience some success not because they ad- 
dress an underlying pathology but because (like pro- 
grams not based on a disease model) they provide or in- 
crease the repertoire of coping behaviors. Instead of 
relapsing into alcohol or drug use as a short-lived cop- 
ing mechanism, the AA/NA member instead might em- 
ploy a new learned adaptive behavior such as attending 
a 12-step meeting or calling on his or her sponsor for 
support. To date, however, we have little scientific evi- 
dence regarding the effectiveness of 12-step programs 
such as AA and NA. 

Tournier (1979) discussed several of the limitations 
that restrict scientific study of AA and observed that it 
is virtually impossible to operationalize the concept of 
recovery. Studies measure success and failure in widely 
varying ways. Many researchers measure success in 


4 
4 


terms of whether or not the user/abuser is drinking or 
using drugs. This definition may be too simplistic de- 
spite its consistency with the 12-step goal of total ab- 
stinence. One researcher (Jellinek, 1960) reviewed the 
literature and discovered more than 200 separate defi- 
nitions of substance abuse. 

Another source of difficulty in studying AA/NA is the 
requirement of anonymity in 12-step programs, which 
makes it difficult to identify members. In addition, most 
studies fail to use control groups; thus comparisons 
with nonmembers cannot be made. To contribute fur- 
ther to the absence of reliable research on AA/NA pro- 
grams, random assignment generally is impossible be- 
cause of the anonymous and voluntary nature of the 
program. Yet another impediment to research on 12- 
step programs is that such research relies largely on 
self-reported use among members, which frequently is 
not a reliable measure of abstinence (Inciardi & McE]- 
rath, 1995). 

In view of these limitations, we cannot say whether 
12-step programs are more effective than other treat- 
ment options. Nonetheless, few of us can deny that 
these programs help some alcoholics and substance 
abusers (Inciardi & McElrath, 1995). 

The AA/NA view of substance abuse is consistent 
with the explanation used by the medical model, which 
is based on a loss of control by the user/abuser. Fin- 
garette presents the simple hypothesis put forth by dis- 
ease model advocates: 


Chronic heavy drinkers do not stop or limit their drinking despite 
the medical, emotional, social, and financial problems they may en- 
counter, because they cannot control their drinking, even when 
they realize that it would be prudent or preferable for them to do 
so. (1988, p. 31) 


Although Fingarette (1988) addresses alcohol, his ar- 
guments can apply to other types of substance abuse as 
well. He points out that loss of control is the key symp- 
tom of the disease and then methodically presents evi- 
dence showing that most researchers today reject the 
medical model’s classic idea of lack of control. 

Beginning around 1960, various experiments were 
conducted to test the “loss of control” hypothesis. Re- 
searchers concluded that all of the observations based 
on these experiments are incompatible with the notion 
of inability tu cease drinking once it has begun and with 
the associated view of craving as an uncontrollable de- 
sire to ingest more and more alcohol during a drinking 
session (Mello & Mendelson, 1972). 

Researchers further found that patterns of substance 
abuse, specifically drinking, were related significantly to 
the costs and benefits perceived by the abuser. This find- 
ing undermines the medical model’s belief in the exis- 
tence of some powerful drive that overwhelms the ability 
to reason or choose. One research team found that when 
alcoholics were offered small payments, they were able to 
moderate their drinking voluntarily (Cohen, Liebson, 
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Fallace, & Speers, 1971). In another experiment, alcohol 
abusers were able to limit or cease their alcohol use 
when the cost of a drink became unacceptable. Yet an- 
other study found that alcoholic patients limited their 
drinking when they were informed that consumption be- 
yond a certain limit would result in removal from their 
pleasant environment (Bigelow & Liebson, 1972). 

In 1977 a review of scientific literature cited nearly 60 
studies which concluded that “within a hospital or labo- 
ratory environment, the drinking of chronic alcoholics is 
explicitly a function of environmental contingencies” 
(Sobeli & Sobell, 1972, p. 100). These studies demon- 
strated clearly that substance abusers were able to con- 
trol their use, both on their own and when they were re- 
warded for doing so with money or privileges. When 
given substantial reasons to do so, substance abusers in 
these experiments were able to limit their consumption. 

In addition, anecdotal evidence consistently demon- 
strates that alcoholics choose to moderate or abstain for 
reasons that are important to them (Fingarette, 1988). 
In his review of the literature on the ability to control 
drinking, Fingarette concludes that the public has been 
thoroughly brainwashed by the notion of loss of control. 
As a result few dare, for fear of seeming unsophisti- 
cated, to carefully examine alcoholics’ behavior and to 
recognize that heavy drinkers in fact frequently temper 
their drinking. We may be closely associated with peo- 
ple who have been branded alcoholics, but we disregard 
our observations of the times when they have exercised 
self-restraint because we have been told that alcoholics 
have no control. Choice relies on situational factors 
such as the drinker’s mood, his or her feelings of frus- 
tration or satisfaction, possible threats, and the social 
setting. The decision to drink also depends on the re- 
wards or punishments that the drinker believes may 
result from drinking. All of the reasons and motivations 
that affect anyone’s decision about personal conduct 
apply to drinking. Thus on any particular occasion, the 
drinker’s choice will be influenced by the factors that 
generally influence all of us (Fingarette, 1988). 

The research data reviewed suggest that substance 
abuse is most appropriately considered a maladaptive 
behavior, not a disease, and that it responds favorably 
to a structured program which sets precise limits and is 
based on social learning principles. George DeLeon 
(1986) describes an approach that has experienced 
promising results. The therapeutic community (TC), ac- 
cording to DeLeon, is a drug-treatment modality that 
uses a holistic model for effecting behavior changes. 
DeLeon describes it as having a democratic philosophy 
with a firm foundation in social learning theory. Basi- 
cally the therapeutic community fosters a multistage 
process in which residents are evaluated by their 
changes in attitude and behavior. The traditional TC is 
an inpatient program with highly structured activities. 
Residents may gain or lose position, depending on their 
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response to the program, their work habits, and their 
overall progress. The TC is viewed as a setting in which 
the other participants play an essential role in the re- 
covery process. Individual therapy is frequently one of 
the services provided, although therapeutic communi- 
ties are more often distinguished by group counseling, 
which emphasizes encounter or confrontational ther- 
apy (DeLeon, 1986). 

Followup studies of prison-based therapeutic commu- 
nities provide evidence that TCs can produce reduc- 
tions in recidivism rates for both male and female of- 
fenders with histories of serious drug use (Wexler & 
Williams, 1986). Of the 1,626 men who spent the opti- 
mal 9 to 12 months in the program, 77 percent suc- 
ceeded in completing parole. Women who spent that 
amount of time in the program had a 92 percent com- 
pletion rate. Both men and women who spent 9 to 12 
months in the TC were three times less likely to become 
recidivists than those who spent less time in the pro- 
gram. Along with other evaluations, experience clearly 
suggests that the TC can be the most appropriate ap- 
proach to helping offenders address substance abuse 
(DeLeon, 1984). 

At the end of 1995 there were almost 1,500,000 peo- 
ple in prisons and jails in the United States. Of those 
arrested in the 22 largest metropolitan areas, the fed- 
eral government found that 55 percent to 80 percent 
tested positive for some type of drug. Other studies 
have shown that heavy users commit a disproportion- 
ate share of street crimes. Heroin addicts commit 10 
times as many thefts, 15 times as many robberies, and 
20 times as many burglaries as offenders who do not 
use drugs. Research indicates that if these offenders 
can be helped to stop using drugs, their criminal activ- 
ity will decline significantly (Haas & Alpert, 1995). Lip- 
ton (Lipton, Martinson, & Wilks, 1975), one of the au- 
thors who once promoted the “nothing works” theory 
along with Martinson, now says that the TC has a sig- 
nificant potential for achieving positive results. Lipton 
says he found surprisingly favorable results in a TC in 
a state prison on Staten Island. Among 450 prisoners 
who started the program between 1977 and 1984, only 
27 percent were rearrested within 3 years after release 
from prison, in contrast to 41 percent of those who had 
no TC exposure (Haas & Alpert, 1995). In addition, 
studies of TC graduates outside prison, where most TCs 
operate, show significant reductions in long-term drug 
use (Haas & Alpert, 1995). Other observers, such as 
Mark Kleiman of Harvard, agree that TCs reduce crim- 
inal behavior. Even if the success rates are low, the cost- 
effectiveness of this approach is not in doubt. TCs cost 
between $2,500 and $5,000 per participant, compared 
with the approximate $25,000 required to keep an in- 
mate in prison for 1 year. 

In this review I demonstrate that research does not 
support the medical model’s major notion of loss of con- 
trol. I acknowledge the limitations of social science re- 
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search because the conclusions of almost any study can 
be contradicted by other research. Nonetheless, a con- 
siderable body of research casts serious doubt on the 
medical model concept of maladaptive behavior as 
pathology. As noted above, programs based on the prin- 
ciples of the medical model apparently have experi- 
enced limited success. 

In this article I have also presented evidence demon- 
strating the inadequacy of the medical model as an ex- 
planation for substance abuse and as an approach to 
supervising offenders who use and abuse alcohol and 
drugs. I have reviewed studies which find no support 
for the idea that substance abusers are unable to exer- 
cise control. In addition, findings have shown that an 
integrated approach using rational choice and social 
learning theories is most effective with substance 
abusers. Finally, I have reviewed several studies sug- 
gesting that placement in a community-based TC pro- 
gram offers the greatest promise for success. Although 
probation officers who advocate a rational choice ap- 
proach may often take the same type of action as a 
disease-oriented officer, their reasons for the decision 
are fundamentally different. 

In summary, I conclude that people have the ability 
to choose whether or not to continue their substance- 
abusing behavior, even while I acknowledge that dis- 
parate economic, social, psychological, and biological 
conditions place individuals at a higher or lower risk of 
substance abuse and criminality. For the probation offi- 
cer, the most effective approach in supervising the 
substance-abusing offender is to set explicit limits, to 
inform the probationer/parolee of the consequences for 
noncompliance, and to be prepared to enforce the limits 
when and if violations occur. The preferred course of ac- 
tion for many, if not most, users is placement in a ther- 
apeutic community, with credible threats and coercion 
if necessary. If the probation officer concludes that such 
placement is not needed, then a system of graduated 
sanctions or consequences is appropriate for technical 
violations such as “dirty” tests. 

Although this uncompromising approach will not en- 
dear the probation officer to his or her cases, nor to col- 
leagues who feel that this officer sees behavior as black 
or white, it will serve the best interests of the offender 
and the community. It is preferable to incarcerate an of- 
fender for a short period in order to hold him or her ac- 
countable for drug use and to prevent an unnecessary 
risk to the community. Probation officers must always 
be aware of their primary duty to protect society. A 
short confinement will provide a period of incapacita- 
tion while allowing the user to “clean up” and to reflect 
on his or her behavior. Most probation officers can at- 
test that many, if not most, offenders experience a sig- 
nificant improvement in their attitude when confined; 
often they express a renewed desire to participate in a 
rehab program. I can recall numerous instances when 
an offender reported for parole supervision after serv- 
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ing a considerable amount of time in custody, only to in- 
form the new officer that he or she was on supervision 
when the latest bank robbery was committed. These of- 
fenders inevitably inform the probation officer that 
their previous officer was “a real nice guy” who knew 
they were using but was “working with” them to help 
them clean up. 

The “social worker” medical model approach—en- 
couraging, listening to, and empathizing with clients in 
an attempt to convince them to get help—is no substi- 
tute for setting firm limits and taking decisive action. 
Such a wishy-washy approach has no place in the su- 
pervision of substance-abusing offenders. Although no 
doubt well-intentioned, this approach is often counter- 
productive at best. At worst it can be disastrous, as 
when a probationer/parolee receives a new 25-year sen- 
tence as a result of committing a new crime while being 
“talked to and listened to” by the empathetic, disease- 
oriented probation officer. 

Compassion, sensitivity, and empathy are not incon- 
sistent with the approach suggested here. However, any- 
one who has supervised substance abusers knows well 
that such compassion and sensitivity can be, and often 
are, mistaken for weakness. A competent and effective 
drug officer will treat his or her clients with respect and 
will demonstrate compassion and sensitivity while also 
setting and enforcing firm limits on substance-abusing 
behavior. In the long run the officer who has the forti- 
tude to take this unpopular but effective position will be 
rewarded with calls from offenders long after supervi- 
sion has terminated, expressing their appreciation that 
the officer cared enough to push them into a therapeutic 
community. 
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Restorative Family Group Conferences: 


Differing Models and Guidelines for Practice 


By MARK UMBREIT, PH.D., AND HOWARD ZEHR, PH.D.* 


HE CONCEPT of restorative justice has been re- 

ceiving increasing attention from juvenile justice 

officials and citizens throughout the country dur- 
ing the past several years. With its focus upon under- 
standing crime as primarily against individuals and 
communities (rather than only the state), elevating the 
role of crime victims and communities in the justice 
process, and emphasizing the importance of offenders 
being held directly accountable to their victims by mak- 
ing amends in some form, restorative justice appears to 
be addressing a number of unmet needs facing those 
most affected by crime (Zehr, 1990). Juvenile justice 
systems in at least 10 states are engaged in redefining 
their mission and restructuring their activities in order 
to promote a far more balanced and restorative juvenile 
justice system based on understanding that victims 
and communities, along with offenders, are their clients 
and must be given opportunities for active involvement 
in the justice process. The BARJ Project (Balanced and 
Restorative Justice), supported by the Office of Juvenile 
Justice and Delinquency Prevention of the U.S. Depart- 
ment of Justice, has played a major roie in responding 
to the growing nationwide interest in restorative justice 
by providing technical assistance and training. 

While adopting a restorative justice vision requires 
major systemic change in our nation’s juvenile justice 
systems (Umbreit & Carey, 1995), far more creative and 
effective interventions and programs also are required. 
One of the most promising new interventions to emerge 
in North America, with great potential for restorative 
justice practice, is the family group conference (FGC) 
model. Through a process that employs a facilitated 
meeting and dialogue, FGCs can meet the needs of 
crime victims and their families and offenders and 
their families in a manner that few other interventions 
can provide. 


*Dr. Umbreit is associate professor and director of the 
Center for Restorative Justice and Mediation, School of 
Social Work, University of Minnesota. Dr. Zehr is professor of 
sociology and restorative justice, Eastern Mennonite Univer- 
sity, and director, Office on Crime and Justice, Mennonite 
Central Committee U.S. Dr. Zehr serves as a member of the 
research advisory board for the Bethlehem Pennsylvania Po- 
lice Family Group Conferencing Project. Dr. Umbreit and 
three other colleagues at the Center for Restorative Justice 
& Mediation at the University of Minnesota have attended 
the Real Justice Family Group Conference Training. 
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During the past 18 months, family group conferenc- 
ing models coming out of New Zealand and Australia 
have received considerable attention in North America. 
Representatives from both countries have lectured and 
provided training workshops throughout the United 
States and Canada. Audiences have ranged from per- 
sons in the victim-offender mediation and restorative 
justice movement to—more surprisingly—many law 
enforcement officers and school officials with little prior 
background in the field. The conference model is also 
receiving attention in literature, and a scholarly book 
on FGCs is scheduled for publication by Criminal Jus- 
tice Press this year. National media also are planning to 
cover this new approach. 

All this attention is bearing fruit. A number of pilot 
projects and new program initiatives that incorpo- 
rate some form of this approach are underway. One 
Pennsylvania-based organization, Real Justice (Wach- 
tel, 1995), is vigorously promoting a specific police- and 
school-based model that originated in Wagga Wagga, 
Australia. Real Justice (McDonald, Moore, O’Connell, & 
Thorsborne, 1994) has trained hundreds of police offi- 
cers and school personnel and is working to replicate 
this Australian model in a number of sites including the 
Bethlehem, Pennsylvania, police department. The Min- 
nesota Bureau of Criminal Apprehension has commit- 
ted itself to a model combining family group conferenc- 
ing and victim-offender mediation. 

Rarely has a new criminal justice idea received such 
quick exposure and interest from audiences as wide- 
spread as activists, professionals, and the general pub- 
lic. No other restorative justice approach has so quickly 
brought such numbers of law enforcement officials “to 
the table” as active stakeholders in the restorative jus- 
tice movement. 

The FGC is intuitively appealing to restorative justice 
advocates here in North America and may contain some 
important suggestions for victim-offender mediation. At 
the same time, there are a number of unresolved issues 
and potential dangers in adapting this model to North 
American culture with its strong commitment to retribu- 
tive principles of doing justice. The purpose of this article 
is to move beyond the current promotion of conferencing 
and to encourage a serious discussion of both the poten- 
tial opportunities and pitfalls presented by this process. 

Family group conferencing originated in New Zea- 
land as a way to address the failures of traditional ju- 
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venile justice and to incorporate indigenous Maori val- 
ues that emphasized the role of family and community 
in addressing wrongdoing. Institutionalized in law in 
1989, FGCs are now the norm for processing juvenile 
cases in New Zealand. Australia then picked up the 
idea and has implemented a number of models in vari- 
ous communities. As with victim-offender mediation in 
North America, implementation has been piecemeal in 
Australia and the model varies with the community. 

All juvenile cases in New Zealand, with a few excep- 
tions such as homicide cases, are diverted by courts to 
FGCs. Consequently, judges report drops in caseloads of 
up to 80 percent. These conferences are then put to- 
gether and facilitated by a youth justice worker em- 
ployed not by criminal justice but by the welfare/social 
service sector. The conferences aim to be inclusive. In 
addition to the offender, major effort is put into includ- 
ing as many of the offender’s family members as possi- 
ble including extended family. Victims and their sup- 
porters are invited as are any professional caregivers 
who have been involved with the parties. A lawyer/ad- 
vocate for the offender is invited, and a representative 
of the police (who serve as prosecutors) is present. This 
group, which includes participants usually assumed to 
be adversaries, is expected to come to a consensus on 
the entire outcome for the case, not just on a restitution 
agreement. Goals include accountability, healing, and 
prevention. Facilitator roles are broadly and loosely de- 
fined including but not limited to mediation. 

Restorative justice theory did not play a large part in 
the origin of FGCs but was later used to help conceptu- 
alize and fine tune the approach, resulting, for instance, 
in a greater appreciation of the centrality of victims’ 
roles. Now New Zealand Judge F.W.M. McElrea terms 
the approach the first truly restorative system institu- 
tionalized within a western legal system. 

FGCs were adopted and adapted in Australia in a vari- 
ety of forms, but the model most often promoted in North 
America was developed in the Wagga Wagga police de- 
partment. It differs from the New Zealand model in that 
it uses police officers, usually in uniform, or school offi- 
cials to set up and facilitate meetings and does not nor- 
mally use separate caucuses during the mediation ses- 
sions. Developments here were much influenced by John 
Braithwaite’s (1989) work on reintegrative shaming, re- 
sulting in an important emphasis on changing offender 
behavior. Table 1 compares the development of family 
group conferencing in Australia and New Zealand. 

Family group conferencing seems to be a natural ex- 
pansion of the dominant model of victim-offender media- 
tion currently being used by most of the more than 175 
programs in North America and an even larger number 
of programs in Europe. The vast majority of these 
programs in North America are operated by private 
community-based organizations that mobilize and train 
volunteers to serve as mediators. While parents are in- 
formed of the program from the beginning and their sup- 
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port is crucial, the victim-offender mediation session 
most often involves only the involved victim and of- 
fender, along with the mediator. Some programs more ac- 
tively involve parents in the mediation process as well. 

Similar to victim-offender mediation (Umbreit, 
1994), FGCs provide victims an opportunity to express 
what impact the crime had upon their lives, to receive 
answers to any lingering questions about the incident, 
and to participate in holding offenders accountable for 
their actions. Offenders can tell their story of why the 
crime occurred and how it has affected their lives and 
are given an opportunity to make things right with vic- 
tims through some form of compensation. FGCs, while 
emphasizing work with juvenile offenders who commit 
property crimes, have also been used with juvenile vio- 
lent crime and adult offender cases. This is consistent 
with the experience of victim-offender mediation in 
North America over the past 20 years. A small, but 
growing, amount of research has emerged in North 
America (Coates & Gehm, 1989; Galaway & Hudson, 
1990; Nugent & Paddock, 1995; Umbreit, 1989, 1991, 
1994, 1995; Umbreit & Coates, 1992, 1993) and Europe 
(Dignan, 1990; Marshall & Merry, 1990) that has fairly 
consistently validated the effectiveness of victim- 
offender mediation programs, particularly related to 
client satisfaction, perceptions of fairness, reduction of 
fear among victims, greater likelihood of restitution 
completion, and a reduced likelihood of further criminal 
behavior. 

FGCs, however, use public officials rather than 
trained volunteers as facilitators. While the roles in- 
clude mediation, they are much more broadly defined, 
combining mediation with other roles and allowing for 
more directed facilitation. The FGC process also casts 
the circle of participants much wider than victim- 
offender mediation. This approach has potential advan- 
tages over current victim-offender mediation practice 
(Umbreit & Stacey, 1996) in that it: 


¢ Involves more people in the community in the meet- 
ing called to discuss the offense, its effects, and how 
to remedy the harm, thus contributing to the empow- 
erment and healing of the overall community. 


e Acknowledges a wider range of people as being vic- 
timized by the offense and explores the effects on 
those people: the primary victim, people connected to 
the victim, the offender’s family members, and others 
connected to the offender. 


¢ Gets a wider range of participants to express their 
feelings about the impact of the crime and potentially 
to be involved in assisting with the reintegration of the 
offender into the community and the healing of the vic- 
tim. 


e Acknowledges and regularizes the important role of 
the family in a juvenile offender’s life. 
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TABLE 1. FAMILY GROUP CONFERENCING: 


COMPARISON OF NEW ZEALAND AND AUSTRALIAN (WAGGA WAGGA) MODELS 


New Zealand 
Family Group Conferencing 


Australian (Wagga Wagga) 
Family Group Conferencing 


New Zealand Children & Young Persons 
Services— Youth Justice Coordinator. 


Law enforcement officers, school personnel. 


Youth Justice Coordinator, offender, 
offender’s counsel, offender’s family and 

support system, victim, victim’s family and 
support system, social services, police. 


Family group conference coordinator, 
offender, offender’s family and support 

system, victim, victim’s family and support 
system, investigating officer. 


Clarify facts of incident, expression of plea 
(“yes I did it” or “no I did not”), reveal 
effects of incident on all present, determine 
measures to make amends, decision 
making relating to other penalties. 


Reveal effects of incident on all present, 
express emotional impact, determine 
measures to make amends. 


Selection of community members: 


Youth justice coordinator/family of offender 
identify key people to be involved; victim 
identifies support system. 


Coordinator identifies key people involved, 
victim identifies support system. 


Consensus. 


Consensus. 


Chooses participants for support, expresses 
feelings about the crime, describes impact 
on him or her, approves plan to make 
amends that is submitted by offender’s 
family. 


Chooses participants for support, expresses 
feelings about the crime, describes impact 
on him or her, provides input to plan to 
make amends. 


Time in operation: 


Legislatively mandated in 1989. 


Since 1991. 


Targeted offenders: 


All juvenile offenders, except murder and 
manslaughter. 


Juvenile offenders, property offenses and 
assaults. 


Size of group in conference: 


Typically 12-15; can be 40-50. 


Typically 12-15; can be 40-50. 


Preparation of participants: 


Face-to-face visit with offender and family 
before meeting; phone contact to explain 
process to victim and other participants 
and personal visit to victim if needed. 


Phone contacts (as the norm) with all 
participants to explain the process. 
Occasional personal visits, if determined to 
be necessary. 


Gatekeeper/access to program: 


Statutes that provide a family group 
conference as a right for victims of all 
juvenile offenses other than murder and 
manslaughter and require offender 
participation. 


Discretionary judgment of law enforcement 
officials or school officials. 


Clearly based on restorative justice 
principles, with explicit reference to the 
more lengthy experience of victim-offender 
reconciliation and mediation programs. 


Clearly grounded in the theory of 
reintegrative shaming by John 
Braithwaite, as well as Silvan Tomkins’ 
affect theory. Not explicitly grounded in 
restorative justice principles and not 
explicitly drawing upon the lengthy 
experience of victim-offender reconciliation 
and mediation programs. 


While the FGC model has tremendous potential for 
enhancing the practice of restorative justice in North 
America and developing new stakeholders in the move- 
ment (police, school officials, and probation), a number 
of potential dangers also exist that could result in con- 
sequences that are far from the intended restorative 
justice impact. Based upon the nearly 20-year experi- 
ence of victim-offender mediation programs in North 
America, it would be naive to ignore these possible dan- 
gers and unanticipated outcomes. 

There are at least six potential dangers in the cur- 
rent FGC approach, and particularly the Australian 
form, as follow: 


1. Inadequate preparation 


Preparing the primary parties, before the joint con- 
ference, is crucial to the process of building rapport and 
trust with the involved parties, preparing them for par- 
ticipation in a dialogue in which the mediator is not 
dominating the conversation, assessing their needs/ex- 
pectations, and gaining a far more human context of 
the crime that occurred. Meeting in person with the 
parties before a joint meeting has long been recognized 
by most victim-offender mediation programs as the pre- 
ferred process. While the New Zealand FGC model al- 
ways involves prior meetings with the offender and 
family, it does not always involve prior in-person meet- 
ings with the victim and family. The Australian FGC 
model routinely uses phone contact with the parties 
and only occasionally conducts in-person meetings. 
Eliminating in-person meetings before the actual FGC 
may significantly limit the impact of the FGC in hu- 
manizing the process in such a manner that the parties 
feel safe and prepared to attend and participate freely 
in a genuine dialogue. 


2. Victim insensitivity and coercion 


The FGC model emphasizes the importance of in- 
volving and serving victims. However, by routinely be- 
ginning with the offender’s story and, in the Australian 
model, seating the offender’s group before bringing in 
the victim’s group, by limiting choices presented to vic- 
tims (such as where they would feel the safest or most 
comfortable to meet or whether they would prefer to 
begin the conference with their story), and by very ag- 
gressively selling the program and even telling the vic- 
tim to just “trust them (FGC coordinators),” the model 
inadvertently may mirror the dominant criminal jus- 
tice system with its totally offender-driven nature and 
use of victims as “props.” Many victim-offender media- 
tion programs for many years have allowed victims to 
tell their story first in the mediation and have devel- 
oped procedures to enhance the overall victim sensitiv- 
ity of the process. If the FGC model becomes experi- 
enced or even perceived as not being sensitive to the 
emotional, informational, and participation needs of 
victims, it defeats one of its main purposes and is likely 
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to trigger needless but understandable resistance from 
the larger victim movement. 


3. Young offenders feeling intimidated by adults 


The presence of so many adults in the FGC, including 
a police officer in uniform, may be so intimidating to 
young offenders that they may not feel safe enough or 
comfortable enough to open up and share their feelings 
and thoughts. This is precisely why in many victim- 
offender mediation sessions there are usually, but not 
always, no parents present. It has long been recognized 
in the victim-offender mediation movement that the 
presence of parents, not to mention additional adults, 
can interfere with the process of juvenile offenders 
truly “owning up” to their criminal behavior and feeling 
comfortable enough to talk about it in a genuine way. 
FGCs can help us take seriously the important role of 
family in support and accountability. However, as the 
model is adapted for use in the United States, it will be 
important to ensure that the process truly creates an 
environment in which young persons feel safe enough 
to participate actively and express their feelings in- 
stead of the conference being dominated by adults talk- 
ing at or about the offenders. 


4. Lack of neutrality —shaming of offender 


Police officers, probation officers, and/or school officials 
play a particularly critical role in the FGC model, espe- 
cially in the Australian form, as “coordinators” of the ac- 
tual sessions (a role that is actually quite similar to that 
of facilitators or even mediators). Precisely because of 
this, it is extremely important that these public officials 
be trained in conflict resolution and mediation skills so 
that they can consistently suspend or put aside their nor- 
mal highly authoritarian role as a public official. The 
ability of public officials (such as police or probation offi- 
cers) to serve in a more neutral and facilitative role could 
be a problem and needs to be closely monitored as FGC 
programs begin developing in more communities 
throughout the United States, especially given the ret- 
ributive climate of American criminal justice. If confer- 
ence coordinators fall into more authoritarian leadership 
and communication patterns, the process actually could 
lead to offenders experiencing conferences as “shaming 
and blaming” or even as a process of “breaking down kids 
and then trying to build them up” rather than as “rein- 
tegrative shaming” in which criminal behavior is de- 
nounced but offenders are treated with respect and feel 
safe enough in the presence of so many adults to open up 
and express themselves. 


5. Inflexibility and assumed cultural neutrality of 
process 


While the New Zealand FGC model appears to allow 
for a great deal of flexibility in the process, the Aus- 
tralian model that is being widely promoted in the 
United States seems to be a very prescriptive, script- 
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driven process. In the Real Justice training manual and 
newsletter, the principle of “KTSS” is emphasized: 
“Keep to the script, stupid.” In other words, one is en- 
couraged not to worry about whether the process 
should be adapted to different cultural needs and pref- 
erences within a community. According to Real Justice, 
the FGC model (based on the Wagga Wagga experience 
in Australia) is remarkably resilient and beneficial if 
one simply sticks to the script and if the participants 
just trust the coordinator. The inflexibility of this Aus- 
tralian model may present a serious obstacle to being a 
truly restorative process, particularly in diverse and 
multicultural communities. 


6. Net-widening 


Because the FGC model is so closely linked to early 
intervention by police or school officials (particularly the 
Australian model developed in Wagga Wagga), it could 
easily fall prey to the frequent and well-documented 
American pattern of new and alternative juvenile jus- 
tice programs taking the easy cases, many of which 
would have dropped out of the system in the first place. 
This concern of probable “net-widening,” identifying and 
labeling very minor cases that would have largely self- 
corrected on their own with little intervention by the 
justice system, is particularly appropriate within the 
United States, which has a long history of net-widening 
in new early intervention juvenile justice programs. 

It is our belief that as family group conferencing be- 
gins to develop more extensively throughout North 
America in the coming years, the following could serve 
as initial guiding principles which will maximize the 
likelihood of it truly being a restorative intervention 
(Zehr, 1990) for victims, offenders, families, and com- 
munities. The following guiding principles are based 
upon a consensus that emerged from a group of indi- 
viduals who participated in the FGC training provided 
by the Real Justice organization in Pennsylvania. This 
group represented educators, law enforcement, victim- 
offender mediation programs, and communities in Min- 
nesota. It was convened by the Center for Restorative 
Justice & Mediation at the University of Minnesota 
School of Social Work. 


Guiding Principles for Restorative FGCs: 


1.The process must be clearly and explicitly grounded 
in restorative justice values. 


2. If public agencies such as police or probation are ini- 
tiating family group conferencing, the actual sessions 
should be co-facilitated by a trained community per- 
son. 


3. If a local victim-offender mediation or reconciliation 
program exists, a new FGC program should be de- 
veloped as a collaborative effort including the use of 
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victim-offender mediation volunteer mediators as co- 
facilitators. 


4.FGC coordinators/facilitators should be trained in 
mediation and conflict resolution skills. 


5.FGC coordinators/facilitators should be trained in 
understanding the experience and needs of crime vic- 
tims and offenders. 


6. The family group conferencing process should be con- 
ducted in the most victim-sensitive manner possible 
including providing victims with a choice of when 
and where to meet and allowing them to present 
their story first if they so desire. In approaching vic- 
tims to consider the process, coodinators should in- 
form them of both the potential benefits and risks. 
Victims should not be pressured into a conference or 
told just to trust the coordinator’s judgment. 


7. In-person preparation of the primary participants in 
a conference (victim, victim’s immediate family, of- 
fender, offender’s immediate family) should take 
place in order to connect with the parties, build rap- 
port and trust, provide information, encourage par- 
ticipation, and, should the parties choose, prepare 
them for the conference so that they will feel safe 
enough to participate in a genuine dialogue with each 
other, with the coordinator/facilitator being as nondi- 
rective as possible. 


8.FGC coordinators/facilitators should be trained in 
cultural and ethical issues that are likely to affect the 
conferencing process and participants. 


FGCs are an exciting development in the field of 
restorative justice. They raise important challenges to 
the classic pairing of usually only the victim and the of- 
fender in most victim-offender mediation programs: 
Can ways be found to involve the family and commu- 
nity in the victim-offender mediation process? Could 
mediation begin to focus not just on restitution but on 
the full outcome of our cases? At the same time, like all 
innovations, the development of family group confer- 
encing in North America presents potential pitfalls that 
must be considered. We urge those of us committed to 
reforming our nation’s juvenile justice systems through 
interventions such as FGCs and victim-offender media- 
tion to continue the dialogue as we seek ways to open 
new opportunities for restorative justice practice. 
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A Preliminary Study of a Large 


Victim/Offender Reconciliation Program 


concern in the United States and in many other 

countries. There is a growing recognition that the 
prevailing approach of criminal and juvenile justice, 
which focuses on the behavior of and the subsequent 
punishment of individual offenders, is an ineffective 
and outdated approach that provides little or no oppor- 
tunity for the victims to participate actively in the jus- 
tice process. In the current system, which is an out- 
growth of the historical emergence of the state as the 
dominant power in modern times, crime is perceived as 
an act against the state. This approach has led to the 
gross neglect of individual victims, who have been seen 
as passive entities, have been almost completely locked 
out from any decision making in the justice proceed- 
ings, and often have not been compensated for the harm 
that occured to them. 

A different approach to providing justice, often re- 
ferred to as “restorative justice,” is gaining ground 
(Zehr, 1990). As Umbreit explains: “Rather than defin- 
ing ‘the state’ as the victim, restorative justice theory 
postulates that criminal behavior is first a conflict be- 
tween individuals. This person who was violated is the 
primary victim, and the state is a secondary victim” 
(1994, p. 2). Both victims and offenders assume active 
problem-solving roles aimed at restoring the material 
and psychological losses that accrued to the individual 
victims and to the community (Umbreit, 1994). Thus, 
restorative justice relies “on informal resolution of un- 
derlying problems, conflict reduction through dialogue 
and mediation, and efforts to achieve satisfactory 
agreements” (Bazemore & Umbreit, 1995, p. 14). The 
clearest operationalization of restorative justice is ex- 
pressed in the form of victim-offender mediation pro- 
grams (see Galaway & Hudson, 1990). 

One of the most popular models of this kind of com- 
munity program is the Victim/Offender Reconciliation 
Program (VORP), a sentencing alternative whereby of- 
fenders agree to meet their victims in order to negotiate 
over the severity of harm caused by the offense and, with 
the help of a mediator, to decide on a mutually agreed 
upon amount and type of restitution (Dittenhoffer & 
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Ericson, 1992). VORP is a process where victims and of- 
fenders are given a chance to meet with each other and 
“make things right.” This program is frequently an alter- 
native to the court process. The concept of victims and of- 
fenders meeting with each other in a mediation setting 
has been described in numerous articles. It was first im- 
plemented in Canada. On May 28, 1974, two boys from 
Elmira, Ontario, pleaded guilty to vandalizing 22 prop- 
erties. At the prompting of the probation officer and a 
Mennonite volunteer, the judge ordered the two boys to 
meet the victims and work out restitution directly with 
them (Dittenhoffer & Ericson, 1992). 

During the last few years, several studies have been 
conducted to evaluate various VORP projects. In one 
study of the effectiveness of victim-offender mediation 
by Coates and Gehm (1989), 83 percent of offenders and 
59 percent of victims were satisfied with the experience. 
The researchers also found that when the victim and the 
offender met, an agreement was reached 98 percent of 
the time. Victims generally reported a high level of sat- 
isfaction, and most victims and offenders said that they 
would participate in the process again if given the choice 
(Umbreit, 1992). The American Bar Association (ABA, 
1994) has recommended that local, state, and federal 
agencies take steps to incorporate these programs in 
their criminal justice process. The ABA recommendation 
included the use of this process for violent as well as 
nonviolent crimes, under the proper conditions. 

Recidivism also has been examined and showed 
mixed results. Umbreit and Coates (1992) found that 
participation in victim-offender mediation had a small 
but not statistically significant effect (18 percent versus 
27 percent for nonmediated cases) on offenders’ recid- 
ivism. In another study Umbreit (1992) found no sig- 
nificant reductions in a four-state survey and noted 
that this was consistent with earlier studies (Dignan, 
1990; Marshall & Merry, 1990) but also noted that one 
study by Schneider (1986) had shown a significant de- 
crease in recidivism due to mediation. Nugent and 
Paddock (1995) found that VORP participants were less 
likely to reoffend and that their offenses were less se- 
vere than those of juveniles who had gone through 
more traditional treatment. 

This article is an exploratory evaluation of one of the 
largest VORPs dealing with juvenile delinquents in the 
United States, the Orange County, California, program 
sponsored by the St. Vincent De Paul Center. 
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Program Development and 
Resource Management 


VORPs or VOMPs (Victim/Offender Mediation Pro- 
grams) are almost exclusively organized at a county 
level with one program serving one urban or several 
rural counties. The Orange County program handles 
both juvenile and adult criminal cases and is sponsored 
by the St. Vincent De Paul Society. Based on the volume 
of cases handled, more than 1,000 in the first 8 months 
of 1995, this is one of largest programs of its kind in the 
United States. Program development has involved the 
management of three critical resources: funding, cases, 
and volunteers. 


Funding 


Substantial program funding comes through the Cal- 
ifornia Dispute Resolution Programs Act (1991), which 
assesses an $8 surcharge on civil court filing fees and 
disburses that money through a county administrator 
to local nonprofit agencies. In Orange County that sur- 
charge generates a little more than $900,000 annually 
for five different alternative dispute resolution (ADR) 

programs of which VORP receives $282,000. 


Referrals to VORP 


The first referrals to VORP came from the Orange 
County Probation Department in August 1989. As with 
most new programs, some time was needed for the re- 
ferral agencies to use it. While upper management em- 
braced the idea early on, it took years for probation staff 
members to use the program in any significant num- 
bers. Probation, police, and juvenile courts expressed 
concerns that the program was optional for offenders 
and doubted that victims would want to meet with their 
offenders. There was also concern that an unsophisti- 
cated victim would be manipulated by a clever offender. 
With experience these concerns were overcome, and, as 
table 1 shows, between 1989 and 1995 a total of 2,496 ju- 
venile offenders were referred to the program by the 
probation department and the various law enforcement 
agencies. These cases included pretrial diversions and 
post sentencing formal probation cases. 


TABLE 1. NUMBER OF CASES REFERRED TO VORP BY YEAR, 


BUDGET, AND COST PER CASE 
Number of Total Cost 
Year cases budget per case 
1989 5 14,540 2,908.00 
1990 24 14,540 605.83 
1991 12 15,083 1,256.92 
1992 167 15,083 90.32 
1993 550 107,000 194.55 
1994 538 107,000 198.88 
1995 (estimated) 1,200 300,000 250.00 


VORP STUDY 


Volunteers 


Most VORPs rely heavily on trained volunteer medi- 
ators. Some programs use a single mediator, with 8 to 
10 hours of training and no mentoring, while others, 
including the Orange County program, require 30 to 40 
hours of classroom training and an apprenticeship with 
a co-mediator. Central to the philosophy of VORP is the 
belief that trained volunteers are best able to mediate 
between the victims and offenders and to provide the 
time, energy, and cultural sensitivity required for this 
process. VORP staff support the volunteers by assisting 
with recruiting and training and the clerical and 
administrative aspects of case management. 

VORP volunteers invested 5,814.5 hours in victim- 
offender mediation cases since the inception of the pro- 
gram. Under the California Dispute Resolution Pro- 
grams Act of 1991, trained mediators can be valued at 
$25 per hour for the purpose of matching grant funds. 
This is equivalent to $145,000 in in-kind donations to 
the program. The study found that the most time- 
consuming mediations seem to be those involving “seri- 
ous personal” crimes. In addition to significant staff 
time, these cases required an average of 12.6 volunteer 
hours each. 

The ratio of paid staff to volunteers remained fairly 
constant throughout the first 6 years of the program. A 
paid, full-time case manager supported about 50 to 75 
volunteers, who in turn handled about eight cases each 
per year. When the annual program budget was divided 
by the number of cases processed each year, the cost per 
case went from almost $3,000 in the first year to 
around $250 in 1995, as table 2 indicates. 


Statutory Authority 


The Orange County program and other VORPs in 
California developed under the broad authority that 
allowed law enforcement agencies to divert cases (Cal- 
ifornia Welfare and Institutions code section 654) 
rather than under any specific statutory authority. 
Since 1992 several bills have been introduced in the 
state legislature to promote the VORP process directly 
or mediation in general. In its third year of operation, 
the Orange County program benefited from funding 
available in the California Dispute Resolution Pro- 
grams Act of 1991. This legislation also encouraged nu- 
merous mediation programs in California and the 
training of hundreds of mediators. Many of the media- 
tors in the Orange County VORP had come from other 
mediation programs in search of a different type of ex- 
perience. Other legislation attempted to make VORP 
mandatory, a policy which the VORPs found onerous. 
Concerns over how VORP could be legislated prompted 
a special meeting of the California VORPs in 1994 to 
discuss public policy issues and develop a definition of 
VORPs. 
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Some Outcomes of the 
Victim/Offender Mediation Process 


Our examination of the Orange County victim- 
offender mediation process included a study of client 
participation rates, mediation rates, agreement compli- 
ance rates, and timelines. For purposes of the study, the 
cases were placed into 6 groups based on the nature of 
the offense (see table 2). 


TABLE 2. TYPES OF JUVENILE CASES REFERRED TO VORP 


Type of offense Percent of the total 
Serious personal 24 
Minor personal 15 
Serious property 16 
Minor property 9 
Sex-related 1 
Graffiti/tagging _35 

100 
The Process 


In the Orange County program the case is assigned 
by a case manager to a pair of volunteer mediators. The 
mediators make the initial phone call to the offender 
and then meet with that person and his or her parents. 
If they are willing to participate, the mediators contact 
the victim to arrange a meeting with him or her. If the 
victim is interested in participating, the mediators 
arrange a joint meeting between the offender and the 
victim. During this meeting, both sides tell their story, 
express their feelings, and discuss what might be done 
to make things right. Where an agreement is reached, 
a contract is written up. Once mediated the case is re- 
turned to the VORP office, where a staff person follows 
up on the execution of the restitution agreement. 

On average it took 27 days from the day of intake to 
the date of the first meeting between the VORP media- 
tor and the offender and 35 days to meet with the vic- 
tim. The process averaged 45 days between intake and 
the joint meeting or mediation. An average of 104 days 
was needed to complete a restitution agreement and 
close the case. 


Client Participation 

Client participation was of interest because, as ex- 
plained, this program is based on victim-offender par- 
ticipation in the justice process. It was important to see 
how many and what kind of offenders would agree to 
this process. Offenders were given the opportunity to 
take part in the program, although they likely faced 
other sanctions if they chose not to participate in VORP. 

The study found that most victims and offenders 
chose to meet face to face with the other party. Victims 
were most likely to agree to meet their offender in 
minor personal crimes (disturbing the peace, trespass- 
ing, annoying telephone calls, and malicious mischief) 
(79 percent). Almost the same percent (74 percent) of 
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victims of serious property crimes and victims of minor 
property crimes (also 74 percent) agreed to meet with 
the perpetrators of the crimes, while the least likely to 
agree to such a meeting were victims of serious per- 
sonal crimes such as assault with a deadly weapon, 
murder, and assault and battery (58 percent). 

When victims chose not to meet with the offender, 
they most often indicated that the case was not impor- 
tant enough to warrant participation (75 of 215 re- 
sponses or 35 percent). Thirteen percent reported that 
they had already worked out some arrangement with 
the offender on their own. Lack of confidence in the of- 
fender’s goodwill, fear, or anger were given as reasons 
in only 9 percent of the cases. 

Offenders were least likely to agree to meet the vic- 
tim in minor personal crimes (69 percent) and were 
most likely to agree in property offenses (more than 80 
percent). In serious personal crimes offenders agreed to 
a meeting in 77 percent of the cases. When offenders ar- 
ticulated a reason for refusal to participate in the 
VORP process, they most often indicated that they did 
not feel that they had done anything wrong (64 per- 
cent). In 33 percent of the cases the parents did not 
want the offender to participate. 

The extent of participation was not the same in all of- 
fense categories. The highest level of participation was 
reported among offenders who were involved in sex- 
related charges including sodomy, sexual battery, and 
rape; in this group 86 percent of the cases were medi- 
ated. However, it is hard to make generalizations based 
on these data because the number of juveniles who had 
these charges was only 12. 

Among the cases involving graffiti (usually turf 
marking by gang members) and tagging (wall painting 
to express personal or collective style), which had the 
largest number of referrals—495—the participation 
was extensive; 333 (67 percent) reached mediation. An- 
other high category was the one for “serious property of- 
fenses” (burglary, grand theft, hit and run, and arson). 
Quite unexpectedly, in this category 54 percent of the 
referred cases (120 out of 222) reached mediation in 
spite of the seriousness of the offenses. Common sense 
would suggest that both victims and offenders in this 
category would be more reluctant to participate in me- 
diation than would the parties in “minor property/ 
motor vehicle-related” offenses, but in the latter only 32 
percent went to mediation. 


Agreement Rate and Content of Contracts 


Of all juvenile cases referred to VORP, 48 percent 
reached a written agreement through mediation, 40 
percent were closed without having reached an agree- 
ment (because the parties opted out or could not be lo- 
cated), and 19 percent were still in the process of being 
mediated. Where there was a joint meeting, an agree- 
ment was reached in 99 percent of the cases. Commu- 
nity service was specified in 49 percent of the cases and 
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54 percent called for monetary compensation. The aver- 
age amount of community service was 93 hours, and 
monetary restitution averaged $234 per case. 

Community service is used more frequently in Euro- 
pean countries than in the United States, but it is an in- 
tegral part of VORP. This disposition was most fre- 
quently applied in the graffiti cases. In this category 
the majority of offenders—62 percent (208 out of 333)— 
agreed to participate in cleaning graffiti and tagging 
from the walls and fences in the community. 

In the City of Santa Ana all first-time graffiti vandals 
are referred to VORP. Of 409 total juvenile arrests for 
tagging, 97 were referred for criminal prosecution and 
134 were diverted to VORP. The police department 
noted that graffiti decreased from 691,000 square feet 
per month to 243,000 in the months following the in- 
troduction of the program. 

In only one other category was community service 
agreed upon in the majority of cases, in “minor per- 
sonal” offenses (disturbing the peace, trespassing, and 
annoying telephone calls). Sixty-five percent of media- 
tion agreements involved community service in this 
category. In addition, there were two more offense 
groups that used community service agreements in a 
substantial number of cases: “serious property” offenses 
(25 percent) and “minor property and motor 
vehicle-related” offenses (20 percent). A total of 
3,1319.3 hours was completed in community service. 
These hours, when translated to the prevailing mini- 
mum wage of $4.25, add up to $133,107, a sum which 
was in a sense put back into the community. 

The most significant and visible community service 
was dedicated to cleaning the graffiti and tagging. Juve- 
niles charged with this offense agreed to 27,699 hours in 
graffiti abatment activities. The importance of this ser- 
vice is considerable not only because of its visibility, but 
also because many people relate to graffiti as a sign of 
“incivility” and as a serious threat to the “quality of life” 
in the community. In a letter to VORP dated January 24, 
1994, Santa Ana Police Chief Paul Walters stated that, 
because of the resulting reduction in graffiti and impact 
of offender restitution and community service, 


These funds and community service hours have been used not only 
to offset city costs expended to combat this form of urban blight, 
but also to relieve city personnel from grafiti removal duties. This 
program has permitted us to redirect city labor to other, more valu- 
able projects benefiting our community and has resulted in a 
salary savings of approximately $212,000. 


Monetary restitution also became a part of the medi- 
ation agreements; 19 percent of them included this op- 
tion. The total sum of monetary restitution collected 
was $86,973.63. This is a sizable amount of money, es- 
pecially if one takes into consideration that most of the 
juveniles in the program are from low income families. 
The average sum per juvenile who was involved in the 
restitution agreement was $256.04. 
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As expected, the use of monetary restitution was not 
evenly distributed among the various offenses. It was 
most often used among juveniles involved in “minor 
personal” offenses, which include primarily “nuisance” 
behavior ; 84 percent in this category made some resti- 
tution. However, the average sum paid by these viola- 
tors was only $75.65. Restitution also was applied fre- 
quently (59 percent) for “serious property” offenders. In 
this category the average amount was $506.93. More 
than half (51 percent) of the graffiti-tagging agree- 
ments involved monetary restitution as well. In 43 per- 
cent of “minor property” offense cases restitution was 
agreed upon. The lowest level of use of this alternative 
was, not unexpectedly, with offenders who committed 
“serious personal” crimes (13 percent) and in “sex- 
related” offenses (8 percent). 


Agreement Compliance 


Of all cases in which agreement was reached, 96.8 
percent of the contracts were completed or were cur- 
rent; only 3 percent failed to be fulfilled. Interestingly, 
the failures came almost exclusively from property of- 
fenses. So while it was harder to get the parties to a me- 
diation session in personal crime cases, once they did 
meet the agreements were at least as durable as, or 
maybe even more durable than, those in property of- 
fense cases. 

Recidivism 

Recidivism is often used as one of the main indica- 
tions of effectiveness of corrections programs. Our eval- 
uation examined official statistics of reoffending of 
VORP “graduates” and a comparison group of juveniles. 
Because of the large number of individuals involved in 
the Orange County VORP since its inception in 1989, 
we selected for the study a systematic random sample 
of every fifth from the list of participants, providing a 
random sample of 131. 

The comparison group was comprised of all juveniles 
who were referred to VORP but did not participate in 
the program for various reasons (mainly because they 
had moved and could not be contacted by the program 
staff, their address was not correct, they did not have a 
telephone to be reached, or they refused to participate 
in the program). The total number of juveniles in this 
group was 152. 

Reoffending was operationalized as an official contact 
with any Orange County law enforcement agency. In 
the VORP sample the number of juveniles that had a 
known contact after completing the program was 37 (28 
percent). They accounted for 64 contacts, an average of 
1.7 contacts for each recidivist. In the comparison group 
36 juveniles (23 percent) had a subsequent contact with 
law enforcement agencies after the initial referral. The 
total number of offenses in subsequent contacts was 59, 
an average of 1.6 offenses for each known recidivist. 
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The differences between the two groups were not sta- 
tistically significant. 

These results do not show that participation in VORP 
leads to better results in terms of further contacts with 
law enforcement, i. e., in less future delinquent involve- 
ment. In fact, VORP participants showed a somewhat 
higher level of recidivism than juveniles in the compar- 
ison group. We also note that participation in VORP 
costs money while comparison group members did not 
cost any money beyond the initial efforts to contact 
them. However, since the comparison group consists of 
a less stable population (as mentioned, most of them 
could not be reached by the VORP staff), it is possible 
that many of them moved away from Orange County or 
were moving back and forth from one place to another, 
and therefore their subsequent delinquent involve- 
ments were harder to detect. 

Usually, recidivist behavior starts during the first 
year after the juvenile was handled by the authorities 
and/or finished some kind of intervention program. 
That was the case in this project as well. Among the 
VORP recidivists 58 percent had at least one police con- 
tact during the first year after completing the media- 
tion program, and an additional 36 percent had a con- 
tact in the second year. In the comparison group a 
significantly higher percentage, 80 percent, had a law 
enforcement contact in the first year. This pattern may 
indicate that participation in VORP slows down the 
subsequent involvement in delinquency even though 
later this involvement increases. 

The most likely juveniles to have had agency contact 
after their graduation from VORP were the ones who 
were referred to the program for minor offenses against 
the person, probation violations, and vehicle violations 
(58 percent), but the total number of juveniles in this 
group was only eight. None of the minor property of- 
fenders (eight in total) had any additional law enforce- 
ment contacts. In the comparison group the highest re- 
cidivism rate was among minor property offenders (33 
percent—5 out of 15 cases). Thus it seems that although 
it is risky to generalize on the basis of relatively small 
numbers, participation in VORP has the highest bene- 
fit for juveniles referred for minor property offenses. On 
the other hand, the unique experiment of mediation 
that the Orange County VORP initiated in graffiti cases 
did not seem to make a difference since 16 juveniles (28 
percent) out of a total of 57 recidivated. At the same 
time; in the comparison group 11 youngsters (29 per- 
cent) out of 38 graffiti offenders did so. 
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Conclusion 


Crime victims’ high participation rate in VORP indi- 
cates that there are some victim needs which are best 
met through victims’ direct contact with offenders. The 
fact that 49 percent of the cases resulted in a written 
agreement between the victim and offender without 
monetary restitution shows that not all the victims 
were participating in VORP simply to recover restitu- 
tion. Ideally, the process resulted in a better under- 
standing between the victims and the offenders—a less 
tenable but not less important aim of this program. The 
program’s ability to help victims and offenders to reach 
durable agreements counts also as a plus. The study 
failed to show a significant difference in recidivism 
rates between the program participants and a compar- 
ison group of nonparticipants. Further studies will have 
to be conducted before we are able to reach more defin- 


itive conclusions about the effectiveness of the Orange 
County VORP. 
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Introduction 


N RECENT years, a number of state legislatures, 
[eens commissioners of corrections, and sheriffs 

have eliminated or reduced the availability of certain 
amenities or privileges that inmates have previously en- 
joyed—so-called “frills’—ranging from weightlifting 
equipment to hot meals to personal clothing. 

Corrections experts and administrators interviewed 
for this study (see below) agreed that the no-frills move- 
ment is already widespread and gaining momentum. In 
addition, a 1995 survey conducted by Corrections Com- 
pendium found that 60 percent of responding depart- 
ments of corrections (DOCs) in 46 states reported that 
some inmate privileges had been eliminated in the year 
before the survey, and several other departments re- 
ported that restrictions had been imposed on obtaining 
certain privileges (Wunder, 1995). As part of a survey of 
21 states conducted by the State Justice Institute 
(1995), commissioners of corrections in California, Mis- 
sissippi, and Oklahoma reported that as of late 1994 
there was “a well-defined movement to eliminate crea- 
ture comforts” in their states, and four other commis- 
sioners indicated there was some no-frills activity in 
their states. 

Much of the public debate about eliminating inmate 
privileges has been conducted in an information vac- 
uum—or with misinformation. To be sure, the no-frills 
movement is in flux: existing legislation has only re- 
cently become effective; additional bills are pending in 
several states; and, while some legal suits have already 
been filed challenging restrictions in some states and 
other suits are sure to follow, no definitive court rulings 
have been issued that bear directly on the issue. 
Nonetheless, it is not too soon to provide policy makers 
and the public with information regarding the manner 
in which privileges have been eliminated or restricted 
and the effects the no-frills movement has had on in- 
mate management. At a minimum, this information, 
provisional as it may be as the no-frills movement ex- 
pands, can help legislators, correctional managers, and 
other interested parties base future correctional deci- 
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sions on as much informed opinion and reliable infor- 
mation as are available currently. 

The information in this article is based in part on a 
literature search but primarily on telephone interviews 
with 10 corrections managers in eight states (Alabama, 
Alaska, Arizona, Florida, Kansas, Maine, Mississippi, 
and Wisconsin) who spoke on condition of anonymity, 3 
corrections experts,’ and 2 corrections attorneys.’ The 
managers were selected from among references in the 
literature and recommendations by the four experts. 
The article reviews recent efforts to eliminate or reduce 
inmate privileges including legislation and case law 
and the impact these efforts is reported to be having on 
corrections management. 

The review excludes smoking (because cigarettes are 
being eliminated in prisons and jails as a health mea- 
sure); boot camps (because the topic has been reviewed 
elsewhere in detail and does not, per se, involve the 
elimination of privileges but rather the imposition of 
hardships); and chain gangs (because they, too, do not 
inherently involve the elimination of amenities, al- 
though Alabama’s chain gangs are discussed below be- 
cause they are integrally coupled with the removal of 
privileges). Because the information reported here is 
not based on a random sample or census of no-frills ac- 
tivity occurring in the nation, the findings cannot be 
generalized uncritically to other corrections facilities 
that have restricted privileges or are considering re- 
stricting them. Nonetheless, the information suggests 
the range of no-frills approaches that it is possible to 
implement and the impact they may have on correc- 
tions management based on the hands-on experiences 
to date of a diverse assortment of correctional adminis- 
trators and the considered opinions of experts in the 
corrections field. 


No-Frills Initiatives 

Efforts to eliminate inmate privileges have been in- 
troduced by a diverse range of sources including state 
legislators, governors, commissioners of corrections, 
and sheriffs. For example, legislatures in Arizona and 
Mississippi have enacted no-frills legislation. In 1994 
the Arizona legislature eliminated weightlifting equip- 
ment in state prisons and established a $3 copayment 
for health care services. Effective January 1, 1995, the 
Mississippi legislature mandated the phasing in of 


striped uniforms with the word “convict” written on the 
back, banned private televisions and other electronic 
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equipment in cells, and eliminated weightlifting equip- 
ment for inmates who refuse to work or attend school. 
A“No-Frills Prison Act” introduced in the U.S. Congress 
in 1995 was attached as an amendment to the US. De- 
partment of Justice’s fiscal year 1996 appropriations 
bill that was enacted in April 1996. The bill prohibits 
in-cell televisions, unmonitored phone calls, the view- 
ing of R-, X-, or NC 17-rated movies, and the possession 
of pornographic materials, electronic instruments, com- 
puters, in-cell coffee pots, and hot plates in all federal 
prisons. Inmates serving a sentence for a crime that re- 
sulted in serious bodily injury to another person are de- 
nied any television viewing and are limited to 1 hour a 
day of sports or exercise. No-frills bills have been sub- 
mitted in several other jurisdictions including Alaska, 
New Jersey, North Carolina, and Wisconsin. No-frill 
bills have failed passage in Arizona, Kansas, Louisiana, 
New Jersey, North Carolina, South Carolina, and Ohio. 

The corrections experts and managers interviewed for 
this study agreed that the single most powerful driving 
force behind these statutes and bills has been legislators 
who believe the legislation helps them to get elected or 
reelected by offering the impression that they are tough 
on crime. However, the experts and managers disagreed 
about whether legislators are responding to public pres- 
sure to get tough on criminals or are introducing no- 
frills legislation on their own initiative in the hopes that 
their position will stimulate public support. According to 
one state commissioner of corrections, the motivation is 
probably mutually reinforcing: “Legislators are respond- 
ing to public frustration and distrust of government, but 
public attitudes are fueled by the politicians’ rhetoric.” 

While hopes of reelection may be the principal impe- 
tus behind most legislators’ support for no-frills legisla- 
tion, lawmakers generally justify their position publicly 
by claiming that more austere prison conditions will re- 
duce recidivism. Exacting retribution is also a strong 
rationale for some legislators. Saving money is rarely a 
concern for legislators—although, to be politically ac- 
ceptable, it is important that the elimination of privi- 
leges not cost more money. 

While a few governors have taken the initiative to 
eliminate certain privileges (the governor of Wisconsin 
issued executive orders eliminating free weights and 
banning rental videos), commissioners of corrections 
have been much more active in the no-frills movement: 


¢ The Alabama DOC introduced no-frill chain gangs in 
each of the state’s three prisons in 1994. Inmates in 
the gangs do not have telephones or visitation privi- 
leges, and recreation is limited to basketball on the 
weekends. Chain gang members include primarily 
parole violators and repeat offenders, especially of- 
fenders who are former gang members. After 6 
months of good behavior, chain gang members return 
to the general population and are given standard in- 
mate privileges. 
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e Throughout the 1990s, the Arizona DOC, supple- 
menting the legislature’s ban on weightlifting equip- 
ment, reduced the amount of property and clothing 
inmates may keep in their cells, the number of items 
for sale in the store, the number and types of movies 
and television programs they may watch, and the fre- 
quency of telephone calls. 


Effective January 1, 1996, the Kansas DOC intro-. 
duced a formal incentive program in which incoming 
inmates have to earn a range of privileges including 
television, handicrafts, use of outside funds, canteen 
expenditures, personal property, and visitation. 
Under a three-level system, new inmates who must 
spend their first 120 days (Incentive Level I) without 
disciplinary reports and participate in educational 
programs or work assignments earn increased privi- 
leges (Incentive Level II). After another 120 days of 
similar behavior, additional privileges are made 
available (Incentive Level III). Inmates are reduced 
one level for misbehavior. Furloughs were the only 
privilege the DOC banned permanently for all in- 
mates. 


¢ Complementing the action of his governor, the com- 
missioner of corrections in Wisconsin reduced the 
amount of personal property inmates may own, es- 
tablished limits on the amount of personal clothing 
and electronic equipment they may keep, and intro- 
duced monitoring of telephone calls. 


A number of sheriffs have eliminated privileges in 
their jails: seven sheriffs in Florida have eliminated 
television and weightlifting; seven jails in Los Angeles 
County have also eliminated weightlifting equipment; 
the Niagara County, New York, sheriff eliminated free 
coffee; and the sheriff of Maricopa County (Phoenix) 
eliminated “girlie” magazines, hot lunches, most hot 
breakfasts, and coffee, and he reduced recreation time, 
television programming, visitation, and the number of 
items in the commissary. 


Constitutional Issues 


Only one federal case appears to bear directly on the 
issue of inmate privileges. The Seventh Circuit District 
Court for the Northern District of Illinois, Eastern Di- 
vision, in Adams v. Schomig et al. (No. 95 C 3168), ruled 
that an adult inmate who had spent 3 months in disci- 
plinary segregation without outdoor exercise was not 
denied any constitutional right. The court concluded 
that the challenge did not meet the criterion estab- 
lished in French v. Owens (777 F.2d 1250, 1255 [7th Cir. 
1985]) that deprivation of exercise could rise to the 
level of a constitutional violation “where movement is 
denied and muscles are allowed to atrophy and the 
health of the individual is threatened.” The court ob- 
served that 
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To spend ninety days in solitary confinement, unrelieved by out- 

door exercise, is harsh, but disciplinary segregation is intended to 

be punitive; inconvenience and discomfort do not violate the 

Eighth Amendment. Adams has alleged no adverse effects on his 

health from this deprivation, nor has he alleged that he could not 

exercise in his cell. 

At least three United States Supreme Court cases 
that have touched indirectly on the issue may prove de- 
cisive in how federal courts rule in future challenges to 
the elimination of privileges. In Rhodes v. Chapman 
(452 US. 337, 346-47, 69 L. Ed. 2d 59, 101 S. Ct. 2392 
[1981]), the Court ruled that conditions of confinement 
violate the eighth amendment only when an inmate 
has been deprived of the “minimal civilized measure of 
life’s necessities” in light of “evolving standards of de- 
cency.” Mere inconvenience and discomfort of prisoners 
is not a constitutional violation but is part of the 
penalty that criminal offenders pay for their offense. In 
Wilson v. Seiter (501 U.S. 294, 303, 115 L.Ed. 2d 271, 
111 S. Ct. 2321, 1991), the Court further ruled that the 
plaintiff’s injury must be the result of a defendant’s in- 
tentional action or his deliberate indifference to the 
plaintiff’s suffering. Finally, in Farmer v. Brennan, War- 
den et al. (No. 92-7247), the Court ruled unanimously 
that a prison official may be held liable under the 
eighth amendment for acting with “deliberate indiffer- 
ence” to inmate health or safety only if he knows that 
inmates face a substantial risk of serious harm and dis- 
regards that risk by failing to take reasonable mea- 
sures to abate it. 

Based on Estelle v. Gamble, 429 U.S. 97 (1976), in 
which the U.S. Supreme Court established that govern- 
ment has an obligation to provide medical care for pris- 
oners, two commentators have concluded that the trend 
in correctional health care—copayments—threatens to 
undermine this fundamental constitutional principle 
(Lopez & Chayriques, 1994). However, because states 
that require inmate copayments typically exclude indi- 
gent inmates from the requirement, the fees may pass 
constitutional muster if they are challenged. 

Bills, as yet not enacted, have been introduced into the 
US. Congress to restrict the ability of federal courts to 
interfere with prison operations. For example, the Law 
Abiding Citizen Safety Act of 1995, borrowing some of 
the language from the above cases, would prohibit a 
court in any litigation challenging conditions of confine- 
ment from granting relief unless the conditions chal- 
lenged constitute “the unnecessary and wanton infliction 
of pain due to the deliberate indifference of institutional 
administrators such that inmates are deprived of the 
minimum civilized measure of life’s necessities.” 

There have been at least a few suits challenging the 
elimination of certain privileges, but they have all ei- 
ther been rejected or are still under litigation. Two cor- 
rections attorneys believe that it is unlikely that chal- 
lenges to the elimination of most privileges will be 
sustained in the courts. According to Darrell Bryan, ed- 


itor of Corrections Compendium, “Traditionally, Federal 
courts examining prisoners’ rights have adopted a 
broad hands-off attitude toward the problems of prison 
administration . . . [As a result,] it would appear that 
the courts are not likely to hold that the removal of: 
these luxuries violates inmates’ constitutional rights” 
(Bryan, 1995). William Collins, editor of the Correc- 
tional Law Reporter, said that 
It is hard to claim there is a right to any individual privilege. It 
might be possible to argue that cumulatively the removal of many 
privileges could affect legally required conditions of confinement, 
especially if a facility removes amenities and then some violence 
occurs. Then a suit might be brought over conditions of confine- 
ment with the court ruling that conditions in their totality were 
unconstitutional. In that case, relief could include restoring some 
privileges as a means of ameliorating overall conditions of con- 
finement. But if a prison or jail provides the basics of food, medical 
care, and the like, they can do without privileges legally. This is a 
tough issue for inmates to win on, especially when each item lost— 
weights, TV, or whatever—is considered in isolation. 


The Impact of No-Frills Initiatives on 
Corrections Management 


No-frills efforts may have a variety of intended and 
unintended effects including impacts on recidivism, cor- 
rections costs and workload, security, and inmate man- 
agement. There is little empirical evidence of the extent 
to which the elimination of privileges has had conse- 
quences in these areas. However, the informed opinion 
of the corrections experts and managers interviewed for 
this review suggests the following: 


e There is no evidence that making prisons and jails 
more austere will have any effect on recidivism. 


e Eliminating privileges may increase, decrease, or 
have no effect on corrections costs and workload de- 
pending on the amenities that are restricted and how 
they were paid for and administered before they were 
restricted. 


e Eliminating privileges does not appear to lead often 
to short-term management problems in prisons and 
jails, but the long-term implications of the no-frills 
movement for inmate management are unclear. 


Impact on Reoffending 


Proponents of eliminating privileges maintain that 
making prisons and jails unpleasant will reduce recid- 
ivism because inmates, loathe to be incarcerated again 
under such harsh conditions, will not reoffend. However, 
the corrections experts and most of the corrections 
managers interviewed for this review do not believe that 
the elimination of privileges will reduce recidivism. The 
few corrections managers who believe there will be a re- 
cidivism effect provided only anecdotal evidence that no- 
frills conditions will decrease reoffenses, such as com- 
ments by inmates that “I won’t be back here again!” 
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There is no empirical evidence to confirm either side’s 
opinions on the issue. However, two recidivism studies 
are under way: The Maricopa County sheriff’s depart- 
ment is working with Arizona State University re- 
searchers to study whether the county’s no-frills jail re- 
duces recidivism, while researchers at Auburn 
University and the University of Alabama at Mont- 
gomery are keeping statistics to determine whether Al- 
abama’s no-frills chain gangs reduce recidivism. 


Impact on Costs or Workload 


Costs. Corrections costs are the one area in which 
there are some—albeit limited—empirical data regard- 
ing the effects of the no-frills movement. The elimina- 
tion of free coffee in the Niagara County jail in New 
York State was reported to have saved the county 
$30,000 a year. Discontinuing coffee with meals in the 
Maricopa County jail saved the county an estimated 
$90,000 a year, while going from hot meals to a sack 
lunch program saved another $450,000 a year. The 
Commonwealth of Virginia’s copayment program for 
sick call ($5 for each doctor’s visit and $2 for each orig- 
inal medication order and any dental treatment) was 
reported to have generated $32,000 in the first month 
alone and reduced inmate sick calls by about 35 per- 
cent. The revenue is being used to fund a new telemed- 
icine pilot program that will link the Powhatan Correc- 
tional Center Hospital with the Medical College of 
Veterans Administration Hospitals in Richmond (“VA 
Copayment Plan,” 1995). While medical copayments in- 
stituted in the Maricopa County jail reduced frivolous 
sick calls by an estimated 20 percent, they may not 
have reduced the overall medical budget or number of 
medical staff. Because medical staff had already been 
overburdened due to overcrowding, the reduction in 
service demand simply reduced inmate waiting time 
and backlog. However, the reduced demand is said to 
have helped inmates who really needed to be examined 
get treated more quickly. Some corrections managers 
reported that eliminating weightlifting equipment 
saves money because facilities no longer need to replace 
worn-out equipment or repair broken equipment. In ad- 
dition, the Arizona DOC estimated that it saved 
$200,000 a year in medical expenses by eliminating 
weights because of the expense involved in treating in- 
mates injured while working out. 

In Mississippi, the introduction of new uniforms has 
cost the DOC money, since the uniforms are more ex- 
pensive than the previous state-issue clothing. In addi- 
tion, inmate lawsuits requesting reimbursement be- 
cause some inmates were never asked to sign a 
contraband receipt when their televisions, radios, and 
other electronic equipment were taken and destroyed 
are likely to cost the department additional money in 
the short run. The Alabama DOC is reported to have 
spent $17,000 on 300 sets of leg irons for inmates in 
chain gangs (Bendavid, 1995). 
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The elimination of certain privileges will not result in 
cost savings because the amenities are paid for by in- 
mates. For example, the 31 states reported to allow in- 
mates to have their own television sets require inmates 
or their families to purchase the sets, while cable TV in 
prisons is often paid with money inmates spend on 
long-distance telephone calls, commissary items, or 
vending machines (Hallinan, 1995). 

Workload. Whether the elimination of privileges re- 
duces or increases staff workload depends on which 
amenities have been restricted. For example, correc- 
tions managers in Florida and Wisconsin reported that 
reductions in allowable clothing, personal property, or 
food from the outside reduced processing time. The 
sheriff’s department in Maricopa County, Arizona, re- 
ported that reductions in visitation and recreation in 
the jail significantly reduced staff time. Medical copay- 
ments were reported to have reduced demands on med- 
ical staff in several jurisdictions. By contrast, correc- 
tions managers in Arizona, Florida, and Wisconsin said 
that increased monitoring of telephone calls led to in- 
creases in workload. 

Respondents disagreed about one critical no-frills 
issue with major implications for staff workload: the 
impact of reducing amenities on inmate infractions and 
disturbances. 


Impact on Facility Security 


The elimination of privileges theoretically could in- 
crease disturbances, either in the short term if inmates 
react violently to the loss or in the long term if inmates 
have more idle time, resent the perceived vindictive- 
ness of corrections managers, or conclude they have 
nothing more to lose by misbehaving. 

Short-term effects. Chase Riveland, commissioner 
of corrections in Washington State, predicted that 
“Someone will go too far, violent incidents will occur, 
and either political reaction or the courts will reverse 
the trend” (Criminal Justice Institute, 1994). Indeed, a 
newspaper snippet (USA Today, 2/14/96, p. 3A) re- 
ported that inmates in Crystal City, Texas, upset over 
Spanish-speaking guards and TVs being turned off too 
early, set fires at a private prison. The introduction in 
Washington State of several fees, including medical co- 
payments, set off a riot at one prison resulting in a 
lock-down of several weeks’ duration. A newspaper re- 
ported that a new grooming policy that banned long 
hair and beards sparked an uprising among Muslims 
and Rastafarians at one institution in South Carolina 
because they objected to the new policy on religious 
grounds. Five guards were stabbed in the melee (Fox & 
Smith, 1995). 

Several corrections managers said they had expected 
more anger and disturbances among inmates when 
privileges were restricted than actually occurred. Man- 
agers attributed the infrequency of disturbances at 
their institutions to several considerations: 
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¢ With few exceptions, inmates were told well in ad- 
vance of the impending changes so that there were no 
surprises. For example, inmates in Kansas were 
given an explanation of the planned incentive privi- 
lege system a year before it went into effect. 


¢ In most facilities, inmates were offered a reasonable 
explanation for the change (e.g., lack of money, secu- 
rity concerns, fire hazard). A warden in one state de- 
veloped a Q&A video with inmates and correctional 
officers to explain how the planned medical copay- 
ment system would work and why it was being intro- 
duced. The video was shown over the prison’s closed- 
circuit TV system. 


¢ Some jurisdictions phased in their changes slowly 
over a period of several years. The Maricopa County 
sheriff has been eliminating privileges one by one 
since January 1993. 


e Some wardens softened the blow either by grandfa- 
thering some of the lost privileges or by substituting 
other privileges for those that were eliminated. For 
example, only new inmates were subjected to the new 
property limitations in Arizona. All existing inmates 
in the Kansas prison system automatically kept all 
their privileges (although they could lose them for 
misbehavior), and only newly admitted inmates had 
to earn them. Wisconsin grandfathered its property 
reduction initiative. A warden in one state added sev- 
eral fixed weight stations to compensate for the re- 
moval of free weights. Before eliminating weights, 
the director of the Arizona DOC introduced station- 
ary work stations in every prison where inmates can 
do push-ups, chin-ups, sit-ups, and other exercises. 


e The “elimination” of privileges in many instances has 
in fact been a restriction imposed only on inmates 
who misbehave or refuse to work. For example, Mis- 
sissippi’s “ban” on televisions and weightlifting 
equipment affects only a minority of inmates. While 
the minority of inmates in maximum security units 
did lose their televisions, inmates in general popula- 
tion retain their personal TVs (and access to weights) 
as long as they work or attend classes. Furthermore, 
the elimination of televisions does not prevent in- 
mates in general population who refuse to work from 
watching TVs in the common areas to which they 
have unimpeded access. The “elimination” of weights 
had no effect on maximum security inmates because 
they had no access to weights to begin with. 


Long-term effects. Many corrections managers, and 
all the corrections experts contacted for this review, felt 
that the elimination or reduction of inmate privileges 
would make it more difficult for prison and jail staff to 
maintain security for two reasons. First, privileges, such 
as weightlifting, television, and recreation, keep in- 
mates occupied; eliminating or reducing their availabil- 


ity would give inmates additional time in which to cause 
trouble, from plotting escapes to scheming to get drugs 
to assaulting corrections officers and other inmates. “An 
idle person,” two corrections administrators warned, “is 
the devil’s workshop.” Second, amenities are among the 
few positive incentives prison and jail administrators 
have with which to motivate appropriate inmate behav- 
ior. Loss of these privileges would leave managers with 
punishment (e.g., loss of good time, segregation) as their 
only tool for managing inmate behavior. As a result, fa- 
cility security would be reduced. 

Paradoxically, most corrections managers inter- 
viewed for this review reported that the elimination of 
privileges had not increased inmate infractions or dis- 
turbances and in some cases had led to a decline in in- 
mate unrest. A manager in Alabama reported that he 
had expected an increase in assaults and other prob- 
lems in the chain gangs but the number of incidents 
has been the same as in the normal population, even 
though the chain gangs, include a more difficult type of 
inmate (former gang members, recidivists). The Al- 
abama DOC also found that corrections officers are re- 
porting a decline in disciplinary problems in the chain 
gangs compared to the rate among the rest of the in- 
mate population. A corrections manager in Kansas said 
that the facility which pilot tested the privileges incen- 
tive system experienced “a visible change for the better 
in behavior between inmates and staff (but suffered in- 
creased friction among staff because there were fewer 
inmate distractions).” Already, he said, officers sys- 
temwide have begun to report that, when they threaten 
misbehaving inmates with loss of privileges, the in- 
mates apologize rather than risk losing their amenities. 
A study of New York State’s Shock Incarceration Pro- 
gram, which combines boot camp components, thera- 
peutic comraunity features for drug treatment, and the 
elimination of several privileges (visitation is allowed 
only every other Sunday, no newspapers, radios, or tele- 
visions are allowed, and inmates may not talk or “eye- 
ball” each other during meals), found that almost all 
the graduates spoke enthusiastically about the pro- 
gram’s positive effects on their lives.(Correctional Asso- 
ciation of New York, 1996). 

Several managers reported that the elimination of 
weightlifting equipment, especially free-standing 
weights, and limitations on personal possessions, in par- 
ticular personal clothing, should reduce inmate violence 
because of the potential for using weights as weapons 
and smuggling in weapons hidden in clothing. A correc- 
tions manager in Florida said that eliminating personal 
property has already resulted in fewer inmate fights be- 
cause arguments over stolen clothing had declined. 

The experts and corrections managers offered a num- 
ber of possible explanations for the apparent lack of 
long-term increases in inmate misbehavior since the in- 
ception of the no-frills movement: 
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¢ Some states, DOCs, and jails that have eliminated 
privileges have not abolished those amenities—or 
combinations of amenities—that may be most likely 
to result in inmate disturbances. For example, televi- 
sion and recreation have not been eliminated in the 
Florida jails or in Wisconsin; recreation and visita- 
tion have not been eliminated in Mississippi prisons; 
and inmates in Alabama chain gangs still have tele- 
visions and weekend basketball. 


Several states, such as Alabama, Kansas, and Missis- 
sippi, that have “eliminated” certain privileges such 
as television and weightlifting equipment have in 
fact eliminated them only under certain conditions 
that enable most inmates to retain or regain these 
amenities. In Alabama, chain gang inmates can earn 
the privileges after 6 months; in Kansas, inmates 
who begin to behave gain amenities after 120 days; in 
Mississippi, inmates not in maximum security who 
work or attend classes retain all privileges; and sen- 
tenced inmates in the Maricopa County jail are 
awarded most privileges in time if they behave. 


Inmate idleness that might be expected to result in 
increased inmate disturbances may not have oc- 
curred in several jurisdictions that have restricted 
privileges because a large proportion of inmates still 
work or are in school. Chain gang inmates in Al- 
abama work 10 hours a day; most inmates in the 
Maricopa County jail work full-time; and nearly 
6,000 of 7,200 prison inmates in Kansas participate 
in full-time work or other educational programs. 


Avoiding added inmate idleness may be especially 
important. Michael Quinlan, former director of the Fed- 
eral Bureau of Prisons and an opponent of eliminating 
most privileges, feels that “tough time” —that is, “excep- 
- tionally limited recreational opportunities in a no-frills 
setting .. . limited family visits and phone calls, no tele- 
vision, and virtually no personal property . . . and nu- 
tritionally adequate but ‘plain’ food”—would be an ac- 
ceptable trade-off for shorter sentences if the 
elimination of these privileges were coupled with 
mandatory physical conditioning, work, and program- 
ming (Quinlan, 1995). 


Sample Privileges Targeted 


A brief review of some of the actions that have been 
taken with regard to eliminating or restricting a sam- 
ple of specific privileges illustrates the lack of pattern 
to the amenities that have been targeted, the variabil- 
ity in the manner in which even the same privileges 
have been limited, the unpredictability of the impact of 
these actions on corrections management, and the lack 
of agreement among corrections experts and managers 
regarding the amenities that should and should not be 
singled out for action. 
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Food 


In 1995 at least three jurisdictions prohibited visitors 
from bringing food to inmates: the Bureau of Prisons, 
the Massachusetts DOC for minimum security in- 
mates, and the Wisconsin DOC. This amenity is typi- 
cally eliminated because of the staff time required to 
search the food for contraband. Two jails have elimi- 
nated some hot meals. The Pinellas County sheriff’s de- 
partment was about to increase the days on which only 
cold meals are served from 2 to 3 days a week. The 
Maricopa County sheriff’s department has reduced the 
number of daily hot meals from three to one (dinner). To 
save money, jails in Maricopa County (Arizona) and Ni- 
agara County (New York) have eliminated free coffee. 
The Maricopa County jail also has eliminated sugar 
drinks. In early 1996 the Arizona DOC eliminated a 
number of nonnutritious foods such as coffee cake, 
brownies, and cinnamon rolls. 


Medical Copayments 


Largely to control burgeoning inmate health care 
costs, 25 states had adopted some form of health care 
payment system for inmates as of the end of 1994 
(“Charging Prisoners,” 1994). A physician serving a jail 
in Washington State and the deputy chief of a sheriff’s 
department reported that the introduction of copay- 
ments in their jails has reduced sick call by about 20 
percent. Prison or jail administrators in three states 
said that reducing frivolous inmate medical visits by 
means of copayments enables truly sick inmates to get 
seen and treated sooner. A warden who opposed a $1.50 
copayment introduced by his DOC because he felt the 
payment was too high and might cause inmates to riot 
in retrospect came to favor the copayment because it re- 
duced inappropriate demand for services. One correc- 
tional expert opposed medical fees because “medical 
care has to be free if you take someone’s liberty,” while 
the other two experts supported them as a method of 
reducing frivolous sick calls or imposing some degree of 
accountability on inmates and contributing to a prison’s 
need to try to model real-world life as much as possible. 


Personal Clothing 


The 1995 national survey of 641 wardens found that 
nonregulation clothing (and tobacco smoking) were the 
amenities most often reported as having been reduced 
during the past year (Flanagan et al., 1996). While sev- 
eral jurisdictions have placed limits on personal cloth- 
ing, others, including Alabama, California, and Missis- 
sippi, have eliminated personal clothing entirely. Some 
facilities have limited the amount of personal clothing 
because, with overcrowding, there is not enough room 
for every inmate to keep an unlimited supply of per- 
sonal clothing in his or her cell. However, the Pinellas 
County (Florida) sheriff now allows inmates to bring 
only court clothes with them when they enter the jail 
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because contraband was being slipped into the jail 
sewn into the lining of underwear or hidden in the soles 
of shoes. Alabama (for chain gangs only) and Missis- 
sippi (for all inmates) have introduced uniforms, with 
Alabama retaining the regular prison uniform but 
stamping “CHAIN GANG?” on it and Mississippi using 
striped uniforms with “CONVICT” written on the back. 

The corrections managers interviewed for this study 
and 72 percent of the 641 wardens surveyed by Johnson 
et al. (1996) favored restricting or eliminating personal 
clothing. The corrections experts agreed that there are 
valid reasons for restricting personal clothing in order to 
distinguish inmates from staff members, prevent fire 
hazards, make it difficult to identify gang membership, 
or reduce contraband brought into the facility. 


Personal Property 


In addition to restrictions on clothing, several jurisdic- 
tions, including Alabama, Minnesota, North Dakota, 
Wisconsin, and at least one jail in Florida, have re- 
stricted the amount of private property inmates may 
have in their cells. As with personal clothing, overcrowd- 
ing has forced some institutions to limit the amount of 
inmate possessions, but the Wisconsin DOC imple- 
mented a detailed property rule to reduce fire hazards 
and the work required to inventory each new inmate’s 
possessions. The experts agreed that there are valid se- 
curity and safety reasons—eliminating potential 
weapons or fire hazards—for limiting personal property. 


Recreation 


Few jurisdictions were identified that have restricted 
recreational opportunities. Inmates in Alabama’s chain 
gangs are restricted to basketball on weekends; Arizona 
abolished football and boxing in the mid-1980s; Wiscon- 
sin abolished tennis in 1996; and the Maricopa County 
jail reduced the number of recreation hours per week 
from 6 to the minimum number of 3 required by its con- 
sent decree. Several corrections managers and experts 
said that reducing recreation time would make it more 
difficult to keep inmates busy and out of trouble. Ac- 
cording to the former warden of a Federal prison, “If you 
had less recreation, . . . [y]ou would definitely have more 
fights. We do surveys every year” (Worth, 1995). 


Telephones 


Several jurisdictions have placed limits on phone 
calls. Indiana and the Pinellas County jail restricted 
telephone calls to 15 minutes per call, while Pinellas 
County, Arizona, and Minnesota eliminated free calls. 
Arizona also requires inmates to “communicate legal 
matters through the mail whenever possible” and to re- 
quest legal calls 24 hours in advance. However, individ- 
ual wardens in the state were given authority to estab- 
lish their own restrictions with regard to the number 
and length of calls. For example, one warden now re- 
quires inmates to apply to schedule a telephone call, 


limits calls to 15-20 minutes each, and makes the 
phones available only certain times of the day. Fifteen 
percent of the wardens in the Jchnson et al. survey 
(1996) reported that telephone calls had been restricted 
at their institutions in the previous 12 months. 

Arizona and Wisconsin have begun monitoring in-, 
mate calls, and Alaska’s pending no-frills bill provides 
for universal monitoring (calls are already monitored in 
the state on a random basis). The justification given for 
reducing phone privileges is typically cost, but monitor- 
ing—which may increase correctional costs—is being 
introduced to prevent fraud, intimidation (e.g., of wit- 
nesses), and gang conversations. The survey of 641 war- 
dens found 30 percent supported restrictions on tele- 
phone calls (Johnson et al., 1996). 


Televisions and Other Electronic Equipment 


Several jurisdictions have restricted—or plan to re- 
strict—inmate access to television, but in different 
ways: 


e In 1995, the Federal Bureau of Prisons ordered—and 
federal legislation now requires—wardens to stop 
purchasing or repairing new televisions in individual 
cells. 


Also in 1995 Mississippi eliminated televisions for 
maximum security inmates and restricted in-cell 
televisions to inmates in general population who en- 
gage in productive rehabilitative activities such as 
work or school. The majority of inmates in general 
population, since they live in open housing, still may 
watch the state-issue televisions in communal areas. 


e The commissioner of prisons in Maine authorized the 
warden of the state’s supermaximum facility to re- 
move televisions from the cells of inmates who refuse 
to work. 


© One of every five wardens surveyed nationally in the 
summer of 1995 reported that televisions had been 
restricted in the previous 12 months (Johnson et al., 
1966). 


Alaska’s pending no-frills bill would eliminate televi- 
sion in the cells of maximum security inmates until 
they have paid court-ordered restitution, participated 
in job training, and earned their GED, and only if 
they have no infractions and pay: the costs. Televi- 
sions would remain available in day rooms. 


A national survey of wardens found that only 16 per- 
cent of wardens supported eliminating or restricting tele- 
visions (Johnson et al., 1996). Corrections managers and 
experts interviewed for this review expressed opposition 
to eliminating televisions in part because watching TV 
reduces inmate idleness and in part because televisions 
can be used as an incentive to reward good behavior. 


a 
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Visitation 


A study of communication policies changes (Dickinson 
& Seaman, 1994) found that the percentage of institu- 
tions permitting inmates more than four visits per 
month increased from 56 percent in 1971 to 76 percent 
in 1991. In addition, institutions were allowing longer 
visits in 1991 than in 1971. By contrast, this review 
identified several institutions that have reduced visita- 
tion rights, although in different ways. The federal 
prison in St. Petersburg, Virginia, restricted visits to 30 
hours a month, with weekend hours counting as double 
time to encourage visitors who live nearby to visit on 
weekdays; Alabama eliminated visits only for chain 
gang members; Arizona reduced the number of visits 
and the number of allowable visitors; Wisconsin banned 
contact visiting for inmates who have been caught using 
visits for smuggling in drugs; and South Carolina dis- 
continued conjugal visits for minimum security inmates. 


Weightlifting Equipment 


Perhaps no privilege is as emotionally charged as 
the use of weightlifting equipment because, in addition 
to the perception among some members of the public 
that it is a frill, some individuals believe that it poses a 
safety hazard: Inmates can use weights to assault each 
other or corrections officers, and by “bulking up” they 
become more dangerous criminals after release. 

Perhaps because of its image as a dual frill-safety 
problem, weightlifting has been the most consistently 
targeted privilege. Nearly one-third of the 641 wardens 
surveyed in the summer of 1995 reported the reduction 
of weightlifting programs in their facilities during the 
previous 12 months. Weights have been banned in 
Arizona, Alabama (for chain gangs), 53 of 67 Florida 
jails, Wisconsin (for inmates who have assaulted a police 
or corrections officer), and Washington (for inmates who 
assault another inmate or a corrections officer). In 1993 
the Los Angeles County sheriff ordered his seven jails 
not to replace aging weightlifting equipment as it wears 
out (“No Weight Training,” 1994). The Bureau of Prisons 
prohibited its facilities from purchasing new or upgrad- 
ing existing weight equipment. 

Several jurisdictions have eliminated only free 
weights for some or all inmates (Wunder, 1995). Some 
corrections managers approve of restricting free 
weights because they can be—and have been—used as 
weapons against other inmates or staff. Inmates in 
Ohio’s maximum security prison in Lucasville used free 
weights to smash through the walls of two stairwells, 
enabling them to take three officers hostage. In 1995 in- 
mates in New York City’s Rikers Island jail injured 16 
officers with weights and benches (“Does Pumping 
Iron,” 1995). A corrections manager in Arizona reported 
that weights were used to kill an inmate at one of the 
state’s prison complexes. 

Corrections experts and managers disagreed about the 
value of restricting weights. One expert felt there were 
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valid safety reasons for eliminating free weights, but he 
argued that fixed weights should be eliminated as well 
because they reinforce the inmate culture that prisons 
are supposed to try to change by providing gangsters an 
opportunity to congregate and to bulk up to intimidate 
other inmates and corrections officers. A corrections 
manager in Arizona reported that eliminating weightlift- 
ing equipment is justified by the expense: Not only is 
money required to purchase and repair the equipment, 
pumping iron results in numerous inmate injuries that 
increase state correctional medical expenses. 

By contrast, the national warden survey (Johnson et 
al., 1996) found that only 32 percent of 641 wardens 
supported reductions of weightlifting programs. Ac- 
cording to an assistant warden interviewed for this re- 
view, “Banning weightlifting is poor management; the 
inmates who use weights aren’t the ones who will cause 
problems. Yes, we had a riot here in which inmates used 
weights, but if they didn’t have the weights they would 
have found something else to use.” Most of the experts 
felt that because the number of inmate assaults using 
recreation equipment is very small, and because re- 
leased inmates do not rely on physical strength to com- 
mit new crimes (they commit them unseen or use a 
weapon), weightlifting is not really a security issue. Ac- 
cording to Michael Quinlan, 


The prisoners who take the time to exercise their bodies are the 
best inmates. These inmates are taking pride in themselves for the 
first time in their lives. I have never encountered an inmate who 
bulked up just to commit crimes when he got out. (Curriden, 1995) 


Conclusions 


This review suggests several conclusions about the 
no-frills movement to date. Above all, the movement 
has been distinguished by its diversity in terms of 
sources, motivation, privileges targeted, and manner in 
which singled-out amenities have been restricted or 
eliminated. There is substantial (but not universal) 
agreement among the correctional experts and man- 
agers interviewed for this review regarding the legiti- 
macy of eliminating free weights, limiting personal 
clothing, and establishing medical copayments, and 
there is considerable agreement that eliminating tele- 
vision and recreational opportunities is imprudent. 
Overall, corrections experts and managers felt that the 
no-frills movement has resulted in fewer short-term se- 
curity problems than anticipated. However, almost all 
the corrections experts and managers agreed that elim- 
inating privileges that increase inmate idleness will in- 
crease management problems. Significantly, many of 
the privileges that have been targeted do not lead to in- 
creased idleness either because they do not inherently 
have that effect (e.g., hot meals, medical copayments, 
personal clothing) or because the inmates affected al- 
ready participate full-time in work or school (e.g., Al- 
abama’s chain gangs, Kansas’ inmates). Furthermore, 
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recreation, which next to television is probably the 
amenity that most keeps inmates occupied, has not 
been a major target for elimination. 

A significant number of privileges that have been sin- 
gled out have been restricted, not eliminated. In a num- 
ber of cases, DOCs and sheriffs have expanded a long- 
standing corrections practice of using amenities as 
rewards for proper inmate behavior. However, as with 
Alabama’s chain gangs and Kansas’ privilege incentive 
system, withholding incoming inmates privileges and 
then awarding the amenities after a period of good be- 
havior appears to be a new or at least more frequent de- 
velopment compared with the established practice of 
taking privileges away from inmates as a punishment 
for misconduct. 

The effectiveness of using privileges as a manage- 
ment tool of course depends on how much inmates 
value them. Four corrections experts and managers felt 
that inmates prize visitation highly and three felt that 
they value television a great deal. A prison manager in 
Alabama reported that inmates in the chain gangs tell 
the media that what they hate most about the gang is 
the chains, but they tell him their biggest frustration is 
the loss of visitation rights. As part of the planning for 
the Kansas incentive program, corrections employees 
were asked to rank the desirability of 30 privileges to 
inmates; then inmates in segregation were asked which 
privileges they valued the most. At the top of the 
merged list were canteen expenditures; use of outside 
money; incentive pay; ownership of televisions, radios, 
and other electronic equipment; a long visiting list; par- 
ticipation in outside organizations; and in-cell hobbies. 

There is little or no evidence regarding the impact of 
the no-frills movement on recidivism. Some restrictions 
appear to have increased correctional costs while others 
have reduced expenses. It appears that the conse- 
quences of the movement for corrections management 
will vary considerably from state to state and from fa- 
cility to facility depending on which privileges are tar- 
geted, the manner in which they are eliminated or re- 
stricted, whether the privileges remain or become 
available to inmates who behave rather than being 
abolished entirely, and how the restrictions are pre- 
sented to inmates. Ultimately, George Camp and 
Michael Quinlan argued, inmates will accept the loss of 
most privileges if corrections managers are not moti- 
vated by vindictiveness but instead have a reasonable 
rationale, such as cost or security, for removing ameni- 
ties. According to Camp, 


Inmates can understand a valid rationale. But it’s not a specific 
amenity that’s the issue, it’s the entire attitude of administrators: 
They can grant privileges but with a mean-spirited attitude that vi- 
tiates their largesse, and they can withdraw privileges but with care 
makes the losses tolerable. Administrators who are honest and di- 
rect manage these situations well. 


The future of the no-frills movement is uncertain. On 
the one hand, in several states attempts to legislate 


more stringent restrictions have failed. In April 1996 
the Governor of Alabama fired the commissioner of cor- 
rections when the commissioner announced a plan to 
extend chain gangs to women inmates. On the other 
hand, the recently enacted Federal No-Frills Act, sev- 
eral pending state bills (e.g., in Alaska and New Jer- 
sey), and some initiatives by governors (e.g., in South 
Carolina) could in the next few years result in more 
draconian restrictions than have occurred to date. 

A process and impact evaluation is badly needed to 
compare departments of corrections and individual in- 
stitutions that have eliminated or restricted amenities 
with those that have not. While it may be difficult 
methodologically to look at recidivism outcomes, it 
should not be hard to examine changes in inmate be- 
havior and corrections costs. With regard to changes in 
inmate behavior, it would be possible to conduct a pre- 
post comparison of inmate incidents by number, rate, 
severity, and classification status among three types of 
institutions or departments of corrections: (1) those 
that have eliminated privileges without regard to pos- 
sible impacts on inmates management (that is, for rea- 
sons of making conditions more austere or to save 
money); (2) those that have introduced or expanded re- 
strictions on privileges as a management control tool; 
and (3) those that have taken neither of the above two 
steps. If enough institutions are included in the study, 
it also may be possible to compare those facilities in 
which privileges are withheld when inmates are first 
incarcerated but can be earned over time with facilities 
in which inmates upon arrival are granted the privi- 
leges but then lose them after misconduct. 

On the one hand, as the experts and many of the cor- 
rections managers interviewed for this review suggest, 
completely eliminating certain privileges (item 1 above) 
may increase misconduct, especially if the privileges that 
have been withdrawn permanently are highly valued by 
inmates. On the other hand, if deterrence theory is valid, 
the introduction or expansion of restrictions on privileges 
as a management tool (item 2 above) should produce sig- 
nificant improvement in inmate behavior. Policy makers 
need to know whether these theories are valid in order to 
make sound decisions about whether to eliminate or re- 
strict inmate privileges and which ones to target. 
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Corrections Corporation of America, member, American Bar Associa- 
tion subcommittee on criminal justice, and former director of the Fed- 
eral Bureau of Prisons; and Robert Verdeyen, director of standards, 
American Correctional Association, and former warden, federal peni- 
tentiary, Morgantown, West Virginia. 
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HERE IS a growing body of studies within the 
criminal justice literature focusing on character- 

istics, attitudes, and job-related outcome vari- 
ables among correctional officers (e.g., role conflict, job 
satisfaction, stress; Philliber, 1987). Researchers typi- 
cally select a dependent variable, such as job stress, and 
attempt to identify demographic and job environment 
correlates of the phenomenon among correctional offi- 
cers. Less is known about the characteristics of other 
groups of correctional workers. There have been a lim- 
ited number of studies of community supervision offi- 
cers (Harris, Clear, & Baird, 1989) and some isolated 
studies of correctional managers (Light & Newman, 
1992; Weinberg, Evans, Otten, & Marlowe, 1985). 

Williamson (1990) described a diversity of occupa- 
tional roles in modern corrections including custodial 
and noncustodial employees. In the Correctional Ser- 
vice of Canada, for example, nonsecurity personnel 
comprise more than 55 percent of employees in the ju- 
risdiction. Despite this role diversity within corrections, 
correctional officers remain the dominant focus of per- 
sonnel research in corrections (Saylor & Wright, 1992). 
Given this limited focus, there is an obvious lack of 
studies that investigate whether correctional employ- 
ees differ on attitudinal and work outcome variables 
across the various occupational roles. Huckabee (1992) 
drew attention to this situation in his review of studies 
of stress in corrections. He noted that there is little 
comparative data available to address questions of 
which groups of correctional employees endure the 
greatest levels of stress. 

Results from comparative analyses may have impor- 
tant practical implications for correctional managers. 
Differences observed between occupational groupings 
on relevant attitudinal variables may help identify sub- 
groups which are likely to benefit from development and 
training initiatives. Such information might also sug- 
gest alternative ways of structuring the work environ- 


*Dr. Robinson is a senior researcher with the Correctional 
Service of Canada. Dr. Porporino is a consultant with T° As- 
sociates. Ms. Simourd is a doctoral candidate at Carelton 
University. An earlier version of this article was presented at 
the 1994 Annual Meetings of the Academy of Criminal Justice 
Sciences, Chicago, Illinois. 


Do Different Occupational Groups Vary 
on Attitudes and Work Adjustment 
in Corrections? 


By DAvID ROBINSON, PH.D., FRANK J. PORPORINO, PH.D., AND LINDA SIMOURD* 


ment (e.g., supervision practices) within certain occupa- 
tional ranks. In addition, comparisons could inform the 
development of recruitment and selection policy for par- 
ticular employee categories. Finally, comparative stud- 
ies furnish normative data for assessing the work situa- 
tions of large groups of correctional employees such as 
correctional officers. For example, correctional officers 
are frequently portrayed as suffering from high levels of 
stress, negative attitudes, and an overall lack of job sat- 
isfaction (see Philliber, 1987, for example). The ievel of 
seriousness of this situation may be gauged by compar- 
ing correctional officers with other categories of correc- 
tional workers on pertinent outcome variables. 

The limited number of existing studies suggests im- 
portant differences across occupational groupings. For 
example, in two Canadian samples of federal correc- 
tional staff we found correctional officers were less sat- 
isfied and held less positive attitudes toward rehabili- 
tation than case management officers (Lariviére & 
Robinson, 1996; Robinson, Porporino, & Simourd, 
1992a). In addition, organizational commitment was 
found to vary as a function of occupational role. Staff 
members having less contact with offenders reported 
higher levels of commitment than staff members who 
had more frequent contact (Robinson, Porporino, & 
Simourd, 1993). Saylor and Wright (1992) have re- 
ported similar findings from the Prison Social Climate 
Survey conducted by the Federal Bureau of Prisons. 
Hepburn and Knepper (1993) recently found that cor- 
rectional “program” officers were generally more satis- 
fied, had lower role strain, and felt a greater sense of 
authority over prisoners than correctional service offi- 
cers whose roles involved a greater emphasis on custo- 
dial duties. On the other hand, Tellier and Robinson 
(1995) found that both correctional officers and pro- 
gram staff (e.g., recreation and program delivery offi- 
cers) reported less stress than case management offi- 
cers. Members of the latter group are responsible for 
offender risk assessment and program coordination in 
prisons and work as parole officers in the community. 

In the current study we compare how various cate- 
gories of correctional staff differ on a range of measures 
using a sample of employees who participated in a sur- 
vey conducted by the Correctional Service of Canada 
(Robinson, Porporino, & Simourd, 1992b). The Correc- 
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tional Service of Canada is responsible for the supervi- 
sion of approximately 22,000 offenders (including both 
institutional and community operations) who are sen- 
tenced to periods of incarceration of 2 years or more. 
The study included attitudinal measures pertaining to 
correctional issues and a diverse range of work adjust- 
ment measures typically employed in organizational re- 
search (e.g., job satisfaction, stress, organizational com- 
mitment, career orientations). 


Background to the Research 


The research on which the current data are based 
was initiated in conjunctia¢n a wider organiza- 
tional initiative involving the introduction of a formal 
statement of mission. With the introduction of its mis- 
sion, the Correctional Service of Canada commenced an 
ambitious course of organizational change. While a 
number of guiding principles were embraced, particu- 
larly salient was a principle that promoted safe com- 
munity reintegration of offenders (i.e., rehabilitation) 
as a major strategy of public protection. The federal ju- 
risdiction had previously recognized rehabilitation, at 
least implicitly, as an ideal. However, the mission ex- 
plicitly encouraged the participation of all staff in the 
rehabilitative effort in order to minimize the potential 
for public harm that is posed by the release of offenders 
following incarceration. The mission also explicitly as- 
serted that the organization’s most important resource 
in pursuing its mandate was its staff. 

The adoption of the mission prompted research on 
commitment to the organization and its stated objec- 
tives. Organizational commitment, an increasingly pop- 
ular construct in organizational studies over the last 
two decades (Matthieu & Zajac, 1990), became the prin- 
ciple focus of the research. The construct crystallized a 
range of staff attributes that were viewed as crucial to 
the organization’s accomplishment of its mission. Gen- 
erally, the study was designed to identify groups of em- 
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ployees who might benefit from staff development to 
address deficits in morale and encourage endorsement 
of organizational values (Robinson, Porporino, and 
Simourd, 1992b). 

In addition to organizational commitment, Several 
other variables were included in the survey. We exam- 
ined five distinct sets of variables: attitudes toward the 
organization, attitudes towards offenders, job satisfac- 
tion, work orientation, and job performance. 


Method 


Subjects 


Subjects were randomly selected using a stratified 
sample designed to represent 10 major occupations and 5 
regional operations within the jurisdiction. Subjects were 
contacted by interviewers from a consulting firm con- 
tracted to collect the data. The sample, consisting of 658 
employees, represented a response rate of 86.8 percent of 
subjects who were randomly selected to participate. Of 
the subjects chosen to participate and who were available 
during the period of study, 8.6 percent refused to partici- 
pate and 4.6 percent failed to attend their interviews. 

Table 1 provides information on the demographic 
characteristics of the sample by occupational category. 
The 10 occupational groupings were collapsed to 6 
groups for the purpose of this study. The occupational 
categories include Administrative (middle managers 
and nonmanagement administrators), Professionals 
(teachers, psychologists, medical professionals), Correc- 
tional Supervisors (unit managers, security supervi- 
sors, parole office managers), Labor/Support (secre- 
taries, clerks, maintenance workers, food service 
workers), Correctional Officers, and Case Management 
Officers (institutional case management officers and 
parole officers in the community). 

There were significant differences observed across 
the six groups on the four demographic variables re- 


TABLE 1. CHARACTERISTICS OF THE SAMPLE 


Total 
Sample Administrative Professional 


Correctional 


Labor/ 
Support 


Correctional 
Officers 


Case 


Supervisors Managers 


Mean Age* 40.3 42.3 44.4 


Mean Service* 10.2 11.6 9.5 


Female %** 36.0 43.8 43.2 


Post-Secondary 
Education %** 


64.9 86.5 


n 658 82 37 


40.6 39.0 38.7 


8.4 10.3 10.2 


54.2 19.0 37.9 


48.2 54.1 89.5 


164 114 


*Differences tested using F-test, p < 0.001 
**Differences tested using x’ p < 0.001 
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ported in table 1. Case management officers tended to 
be younger and had achieved higher levels of education 
than other groups. The professional and administrative 
groups also exhibited higher levels of education. There 
were fewer female staff members among correctional 
officers and correctional supervisors. Another notable 
difference was that correctional supervisors held the 
longest periods of employment with the organization. 


Measures 


Subjects were administered a questionnaire battery 
in groups of approximately eight. The measures for this 
report are organized into five groups: attitudes toward 
the organization, attitudes towards offenders, job satis- 
faction, work orientation, and job performance. 

Attitudes Toward the Organization. This set in- 
cluded four measures which tap commitment, openness 
to change, and attitudes toward corrections. The Orga- 
nizational Commitment Questionnaire (OCQ, Mowday, 
Porter, & Steers, 1982) consisted of 15 items assessing 
favorable attitudes toward organizational membership 
and loyalty (Alpha = .88). The three-item Openness to 
Change scale assessed the employee’s attitudes toward 
performing duties in innovative ways (Alpha = .53). A 
related three-item scale, Organizational Rigidity, mea- 
sured beliefs that the organization was resistant to in- 
novation and the belief that managers obstruct new 
ways of operating. The nine-item Attitudes Towards 
Corrections scale (Alpha = .76) assessed level of attach- 
ment to the field of corrections (e.g., “In general, there 
are more good things than bad things about having a 
career in corrections”). 

Attitudes Toward Offenders. Two measures de- 
signed to assess correctional officer attitudes toward of- 
fenders were included in this set (Cullen, Lutze, Link, & 
Wolfe, 1989). The seven-item Custody scale measured en- 
dorsement of the security/custody function of corrections 
(Alpha = .71) while the nine-item Rehabilitation scale as- 
sessed support for rehabilitation and offender program- 
ming (Alpha = .80). A more general measure, Human 
Services, included eight items designed to assess the de- 
sire for a career involving helping others (Alpha = .73). 

Job Satisfaction. Three measures of job satisfaction 
were employed from Hackman and Oldham’s (1975) Job 
Diagnostic Survey. The satisfaction measures included: 
General Satisfaction (four items, Alpha = .72), Experi- 
enced Meaningfulness of Work (four items, Alpha = .69), 
and satisfaction with opportunities for Growth (four 
items, Alpha = .80). In addition, a six-item Work Stress 
measure (Cullen et al., 1985) assessed the degree to 
which staff members feel stressed by work (Alpha = .83). 

Work Orientation. This set of measures assessed 
the level of personal importance staff members assign 
to work (i.e., generally) and to their current occupa- 
tional roles. Job Involvement was based on four items 
proposed by Lawler and Hall (1970) to measure the 


level of personal involvement in the job (Alpha = .70). 
Career Salience, based on a measure proposed by 
Greenhaus (1981), assessed the extent to which staff 
members express interest in career planning and de- 
velopment (two items, Alpha = .64). The Growth Need 
Strength scale (Hackman & Oldham, 1975) measured 
the relative importance employees assigned to the need 
to “grow on-the-job” (six items, Alpha = .88). 

Job Performance. This set was comprised of three 
measures of job performance. These were obtained for 
respondents who consented to having researchers ac- 


cess their performance data. The first scale, File Rating, _ 


refers to a general performgiice rating based on annual 
appraisals completed by immediate supervisors and in- 
cluded in employee personnel files. The other two per- 
formance measures were rated specifically for this 
study by immediate supervisors of staff members who 
consented to having their supervisors provide the rat- 
ings to researchers. The Global Performance rating con- 
sisted of a composite of four ratings of quality of work, 
effort, amount of time devoted to tasks, and efficiency 
(Alpha = .89). Finally, Work Habits was a 22-item scale 
designed for this study to measure organizational citi- 
zenship behaviors (Bateman & Organ, 1983). The Work 
Habits construct emphasized attributes such as consci- 
entiousness and other employee qualities which exceed 
formal requirements of work (Alpha = .92). 


Results 


Tests for differences across the six occupational 
groups were initially examined using multivariate 
analysis of variance (MANOVA) for each of the five sets 
of variables under investigation. As table 2 shows, there 
were significant differences by occupation for each of the 
five sets of attitude and work outcome variables. In fact, 
occupation explained a relatively large proportion of the 
variance in the scales ranging from 7 percent for Job 
Performance to 30 percent for Job Satisfaction.’ 

As reported above, occupational! groups were signifi- 
cantly different on demographic variables. For this rea- 
son, we controlled for the demographic variables in a 
second series of analysis aimed at determining whether 
the effects of occupation on attitudes and work adjust- 
ment would remain after accounting for the effects of 
age, gender, years of experience, and education.’ Not 
surprisingly, the magnitude of variance explained by 
occupational category was reduced when the controls 
for demographic variables were introduced. However, 
even after demographic effects were partialled out, the 
effects of occupation on each of the five sets of measures 
remained statistically significant and meaningful. 

Occupational category had the largest effect on the 
job satisfaction set of measures, where 26 percent of the 
variance was explained after controlling for demo- 
graphic variables. Occupational category also had a 
major influence on attitudes toward offenders (14 per- 
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TABLE 2. MULTIVARIATE ANALYSIS OF VARIANCE OF ATTITUDES TOWARD 
CORRECTIONS AND WORK ADJUSTMENT MEASURES’ 


df 


Attitudes Toward the Organization: 
Openness to Change 
Organizational Commitment 
Organizational Rigidity 
Attitudes Toward Corrections 


20, 1636 
9, 549 
9, 557 
9, 545 
9, 527 


Attitudes Toward Offenders: 
Human Services 
Rehabilitation 
Custody 


15, 1392 
9, 533 
9, 550 
9, 553 


Satifaction: 
General Satisfaction 
Job Stress 


20, 1835 
9, 572 
9, 567 


0.26 
0.07 
0.01 


Satisfaction—Growth 
Satisfaction— Meaningfulness 


9, 569 
9, 564 


0.13 
0.23 


Job Orientation: 
Job Involvement 
Career Salience 
Growth Need Strengths 


3.48 
1.16 
2.59 


2.4568 


15, 1524 
9, 564 
9, 570 
9, 565 


0.04 
0.03 
0.01 
0.02 


Job Performance: 
Work Habits 
Global Performance 
File Rating 


6.11 
2.14 
3.17 


2.7213 


15, 834 
9, 351 
9, 367 
9,477 


0.10 
0.08 
0.03 
0.03 


‘All statistics are adjusted for differences in demographic characteristics across occupational groups using analysis of covariance (ANCOVA). 
*n resulted after listwise deletion of missing data for the MANOVA. However, the n’s fluctuate within the univariate analyses for the 
individual scales and are generally larger. 
‘canonical R? displayed for multivariate variables 


***0.0001 
**0.001 


cent). Job Orientation was the dimension least affected 
by occupation (4 percent). 

Given that all five sets of variables were significantly 
associated with occupation, we proceeded to perform a 
series of univariate tests to determine which of the in- 
dividual scales within the sets were most influenced by 
occupation. We also conducted post hoc tests (Duncan 
Multiple Range) to determine which of the six occupa- 
tional groups significantly differed from others. Only 


three of the measures (openness to change, job stress, 
and career salience) were not significantly different by 
occupation. Occupation exhibited the strongest effects 
on satisfaction with meaningfulness of work and en- 
dorsement of rehabilitation. 

Table 3 reports means by occupational category for 
all of the scales within the five sets of measures. Table 
3 also shows which occupational groups differed for 
each scale. The general pattern of findings suggested 


48 
Variance 
Explained 
n? F = p< (R?)* 
| 527 5.5661 0.13? 
1.91 0.10 0.02 
8.64 0.07 
8.91 0.08 
10.62 0.09 
538 7.1791 0.14 
5.37 ee 0.04 
15.16 0.11 
10.43 0.07 
591 9.1527 
8.91 
0.99 0.42 = 
17.31 
36 
589 
0.33 
0.03 
344 
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TABLE 3. MEANS OF DEPENDENT MEASURES BY OCCUPATIONAL CATEGORY 


3 4 5 6 
1 2 Correctional Labor/ Correctional Case Significantly 
Administrative Professionals Supervisors Support Officers Managers Different Groups’ 


Attitudes Toward 


the Organization: 

Openness to Change 0.72 0.80 0.75 0.75 0.67 0.74 2>5 

Organizational 

Commitment 4.80 4.57 4.56 4.34 3.95 3.98 1>4,5,6 
1,2,3,4 > 5,6 

Organizational 

Rigidity 0.36 0.52 0.55 0.56 0.76 0.58 2,3,4,5,6 >1 
5 > 2,3,4,6 

Attitudes Toward 

Corrections 0.81 0.80 0.71 0.69 0.54 0.74 1,2 > 3,4,5 


1,2,3,4>5 


Attitudes Toward 


Offenders: 
Human Services 0.64 0.79 0.63 0.58 0.61 0.71 2,6>4,5 
Rehabilitation 2.51 2.54 2.41 2.20 2.08 2.58 1,2,3,6 > 4,5 


6>3,4,5 
4,5 > 1,2,3,6 


Custody 


Satisfaction: 


General Satisfaction 5.67 5.76 5.39 5.46 4.59 5.07 1,2>5,6 
1,2,3,4>5 

Job Stress 3.85 3.57 3.88 4.01 4.07 4.18 5,6>2 

Satisfaction With 

Growth 5.40 5.57 4.96 4.83 3.97 4.85 1,2 > 3,4,5,6 


3,4,6>5 


Satisfaction With 

Meaningfulness 5.78 5.64 5.15 5.30 4.04 5.07 1>3,4,5,6 
1,2 > 3,5,6 

1,2,3,4,6 > 5 


Job Orientation: 


Job Involvement 1,3,6>5 


None 


Career Salience 


Growth Need 
Strengths 6.30 6.23 6.07 5.73 5.80 6.24 1,2,6 > 4,5 


Work Performance: 


Work Habits 5.82 5.27 5.25 5.49 5.05 5.64 1>2,3,5 
1,2,3,4,6>5 

1>3,5 

1,6>3 


1,3,6>5 
1 > 2,3,4,5,6 


Global Performance 


File Rating 


‘For example, “2 > 5” for Openness to Change indicates that group 2 (Professionals) had significantly higher scores on Openness to Change than 
group 5 (Correctional Officers) 


49 

~~ 

= 

2 

= 

P| 1.46 1.45 1.55 1.86 1.97 1.52 7 

3.81 3.99 3.78 3.78 3.63 3.52 | 

3.54 3.22 3.28 3.20 3.03 3.26 


50 FEDERAL PROBATION 


that administrative and professional groups differed 
from the groups characterized by a front-line correc- 
tional function (case management officers and correc- 
tional officers). On most of the scales administrative 
staff tended to have the most extreme scores on one 
pole while correctional officers had the most extreme 
scores on the opposite pole. The results are summarized 
below for each of the five sets of measures. 


Attitudes Toward the Organization 


Correctional officers reported the lowest levels of or- 
ganizational commitment, were less positive in their at- 
titudes toward corrections as a career, perceived the or- 
ganization as most rigid in terms of organizational 
change, and were personally less open to change initi- 
ated by others. Case management officers were similar 
in that they were less positively predisposed toward the 
organization. However, they reported relatively positive 
attitudes toward the field of corrections. Administrative 
employees and professionals possessed the most posi- 
tive attitudes toward the organization. Correctional su- 
pervisors were more similar to the administrative and 
professional groups than they were to the front-line cor- 
rectional groups. The means for the labor and support 
group occupied an intermediate position in relation to 
the other groups. 

An interesting finding concerned the pattern of occu- 
pational differences on attitudes toward corrections. As 


table 3 indicates, correctional officers were statistically 
different from all of the other occupational groups on at- 
titudes toward the field of corrections. Case managers, 
who were most similar to correctional officers on other 
comparisons, reported relatively positively on their per- 
ceptions about corrections as a field of employment. 


Attitudes Toward Offenders 


Correctional officers and labor/support staff were 
more custody oriented, less likely to endorse rehabilita- 
tion, and expressed less desire to work with people (i.e., 
human service orientation) than all other groups of 
staff. Not surprisingly, professionals, which includes 
psychologists, nurses, and teachers, had the highest 
scores on the human service orientation scale. However, 
administrative employees also exhibited relatively high 
levels of endorsement of rehabilitation. Case manage- 
ment officers, who perform work related to offender as- 
sessment and treatment planning, were high on human 
service orientation and had the highest means on sup- 
port for rehabilitation. 


Job Satisfaction 

Front-line correctional staff, including correctional 
officers and case management officers, were the least 
satisfied and also reported the highest levels of stress. 
The administrative, professional, and labor/support 


groups reported the highest levels of satisfaction on the 
global satisfaction measure. In terms of the more spe- 
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cific measures of satisfaction, job meaningfulness and 
opportunities for growth, correctional officers reported 
significantly less satisfaction than all other groups. 

While case management officers and correctional of- 
ficers reported the least satisfaction regarding the 
meaningfulness of their jobs in comparison to other 
groups, case management officers viewed their jobs as 
significantly more meaningful than correctional offi- 
cers. The former group also expressed significantly 
greater satisfaction with opportunities for growth than 
the latter group. Consistent with the more positive 
work adjustment indicated in other comparisons, the 
administrative and professional groups derived the 
highest levels of satisfaction from job meaningfulness 
and opportunities for growth. 


Work Orientation 


Occupational category explained a smaller proportion 
of the variance in work orientation relative to the other 
sets of dependent variables. While significant differences 
were observed for job involvement and growth need 
strength, there were no differences in levels of career 
salience associated with occupation. Correctional officers 
reported the lowest levels of job involvement. Consistent 
with the patterns identified for the previous sets, admin- 
istrative and professionals exhibited the highest job in- 
volvement scores. However, it should be noted that case 
management officers and correctional supervisors were 
also relatively high on job involvement. There was a sim- 
ilar pattern of differences for growth need strength. Sup- 
port staff and labor/support staff had the lowest need for 
growth scores. Again we note that correctional officers 
were significantly different from case management offi- 
cers on this measure. While both groups work directly 
with offenders, the work orientation of case management 
officers suggests that they expect or desire a greater de- 
gree of occupational growth from their employment. 


Job Performance 


The job performance measures are the only depen- 
dent variables in this study based on sources other than 
self-report. In some cases it is difficult to interpret sig- 
nificant differences associated with occupational group- 
ings for this set of variables because different standards 
of performance may be operating for each group. How- 
ever, correctional officers were again differentiated from 
the other groups on all three job performance indices. 
The latter group had significantly lower performance 
ratings in comparison to the other groups. Interestingly, 
the work habits and global performance ratings of cor- 
rectional supervisors were also relatively low. In terms 
of organizational citizenship or work habits, supervisors 
assigned the highest ratings to administrative, labor/ 
support, and case management groups. The administra- 
tive group was also rated consistently high on the global 
performance measure and the annual performance rat- 
ing extracted from personnel records. 


Discussion 


Occupational differences on a variety of job-related 
outcome variables were identified. Assessed by way of 
the proportion of variance explained, occupational cate- 
gory was a powerful predictor before and after demo- 
graphic controls were introduced. 

The current results corroborate scant evidence in the 
literature which addresses differences among occupa- 
tional groups in corrections. Although not surprising, 
the most salient finding was that correctional officers 
were significantly different from most other groups on 
the majority of comparisons. Correctional officers 
showed the lowest levels of organizational commit- 
ment, possessed the highest levels of skepticism about 
organizational change, were least positive about ca- 
reers in corrections and rehabilitation of offenders, pos- 
sessed the lowest levels of job satisfaction, were least 
involved in their jobs, and were described as having the 
poorest work habits and overall job performance. 

Interestingly, correctional officers reported higher 
levels of work-related stress than other groups, yet the 
difference was not large enough to be statistically sig- 
nificant when demographic controls were included in 
the analysis. The current study confirms the perception 
reported in the literature (Philliber, 1987) that correc- 
tional officers suffer from low job satisfaction. However, 
in the current sample, we do not have strong evidence 
to suggest that correctional officers are highly or overly 
stressed relative to other groups of correctional work- 
ers. In fact, case management officers reported greater 
stress than correctional officers. 

The low levels of job satisfaction and organizational 
commitment expressed by correctional officers may de- 
rive from the lower level they occupy within the orga- 
nization. The structure of authority in the workplace 
may result in greater control over their work, and their 
contributions to organizational decision making may be 
more limited than that of other groups. This may also 
explain their high scores on the organizational rigidity 
subscale and low scores on satisfaction with job mean- 
ingfulness. At the same time, these hypotheses do not 
explain why the labor/support group, which occupies a 
similar level in the organization, shows greater occupa- 
tional adjustment than correctional officers. There may 
be something inherent in the way correctional officers 
are managed that contributes to their dissatisfaction. 
There may also be factors inherent in the nature of 
their custodial responsibilities that negatively affect 
adjustment. Another possibility that cannot be ruled 
out by the current data is that correctional officers may 
possess particular personality dispositions or attitudes 
that contribute to their lack of adjustment in the cor- 
rectional workplace. 

Our findings with respect to correctional officer atti- 
tudes toward the field of corrections warrant some dis- 
cussion given the size of this cadre within the overall 
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complement of staff in correctional jurisdictions. Al- 
though they were the largest single group of employees 
working directly with offenders, they were also the 
least positive in their attitudes towards correctional ca- 
reers. Their scores on the attitudes toward corrections 
scale were not only significantly different from those of 
all other groups in the sample, but the difference was 
meaningfully large. Even workers who have the least 
opportunity for direct involvement in correctional work, 
the labor/support group, expressed significantly greater 
attachment to the field of corrections. 

Do correctional officers develop dissatisfaction after 
exposure to the field, or does their relative lack of en- 
thusiasm pre-date their employment experience? It is 
possible to speculate that their attitudes toward correc- 
tions may be related to their overall lack of job satis- 
faction. In this case, poor occupational adjustment re- 
sulting from exposure to the work may have colored 
their views about whether or not corrections is a worth- 
while career choice. Another possibility is that there 
has been a failure to recruit individuals who have suf- 
ficiently positive attitudes toward corrections to sus- 
tain satisfaction with an occupational choice in this 
area. For example, recruiters may not be successful in 
attracting and selecting individuals who can bring en- 
thusiasm to correctional work. 

There were also differences between correctional offi- 
cers and other groups on the job orientation variables. 
Most notably, correctional officers reported a low level of 
growth need strength, suggesting they can be satisfied 
with minimal variety and opportunity for new experi- 
ences on the job. At the same time, this finding contra- 
dicts their low level of satisfaction with opportunities for 
growth. There have been suggestions in the literature 
that attempts should be made to enrich the job experi- 
ences of correctional officers through greater participa- 
tion in counseling or rehabilitation activities (e.g., Toch 
& Klofas, 1982; Toch, 1994). The present results per- 
taining to growth need strength and attitudes toward 
rehabilitation suggest that many correctional officers 
may not be highly motivated to take advantage of such 
job enrichment opportunities. Of course, this does not 
rule out the possibility that there are subgroups of cor- 
rectional officers who may be more willing to have their 
roles expanded beyond the strict custodial functions 
which are normally associated with this group. More- 
over, for some correctional officers, exposure to noncus- 
todial roles may be sufficiently rewarding to increase 
their growth need strength. It is clear that more re- 
search is needed to develop methods for increasing the 
motivation of correctional officers to become engaged in 
the human service side of corrections. 

There were interesting findings regarding the second 
largest group of front-line correctional workers, case 
management officers. On organizational attitudes and 
job satisfaction measures, case management officers 
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were very similar to correctional officers. Both groups 
expressed high levels of dissatisfaction with the organi- 
zation and with their jobs. Yet case management offi- 
cers diverged from correctional officers in their atti- 
tudes toward other important targets in this study. 
Case management officers expressed high levels of 
endorsement of rehabilitation, desire to work with peo- 
ple, job invelvement, and growth need strength. Their 
job performance was also rated consistently high on all 
three indices used in this study. Importantly, this group 
also expressed high levels of approval of corrections as 
a career choice. This finding counters the hypothesis, 
frequently advanced to explain the correctional officer 
morale, that prolonged exposure to correctional clien- 
tele leads inextricably to disaffection for correctional 
work. 

It appears that case management officers possess at- 
titudes (e.g., rehabilitation and human service orienta- 
tion, positive attitudes towards corrections) and dispo- 
sitions toward work (e.g., growth need strength, job 
involvement, work habits) that are likely to be benefi- 
cial in meeting the challenges posed by their work with 
offenders. It is unfortunate that their relative enthusi- 
asm for corrections is not matched by higher levels of 
occupational adjustment in terms of job satisfaction 
and organizational commitment. Case management of- 
ficers appear to possess many of the prerequisites for 
contributing to wider correctional objectives such as 
rehabilitation. No doubt their potential for a contribu- 
tion to organizational leadership could be enhanced if 
the sources of their job dissatisfaction were better 
understood. 

It was intriguing to find that correctional supervisors 
and labor support groups were highly similar on many of 
the comparisons we examined. The mean scores for both 
groups tended to occupy intermediate levels in the range 
of scores exhibited by the six occupational categories. It 
is not clear why the two groups clustered together in this 
manner. The type of work conducted by these groups is 
different, and both occupy different levels within the bu- 
reaucratic structure of the organization. 

As a group, correctional supervisors displayed an at- 
titudinal profile that more closely resembled that of the 
administrative and professional groups than the profile 
of the correctional officers and case management offi- 
cers whom they supervise. On important variables such 
as organizational commitment, attitudes toward correc- 
tions, and attitudes toward offenders, their scores sug- 
gested that they endorsed the principle values of the or- 
ganization. This is encouraging given their leadership 
role in relation to the large group of subordinate staff 
who work directly with offenders. 

The administrative (including middle managers) and 
professional groups exhibited the most positive scores 
on the majority of work adjustment variables we inves- 
tigated. There was also a high correspondence between 
their attitudes and the dominant values expressed by 
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the correctional organization from which our sample 
was drawn. Their job orientation scores and standings 
on the job performance measures indicate that employ- 
ees falling within these groups possess salient leader- 
ship qualities. For senior managers in corrections, it 
may be somewhat regrettable that the two groups hav- 
ing the highest levels of adjustment are also two of the 
smaller occupational groups within the correctional 
workplace. It would be helpful to gain a greater under- 
standing of the factors that positively influence the 
adjustment of these groups. For example, there may be 
important work environment variables in their work 
settings that promote adjustment that could be applied 
in the work settings of less well-adjusted correctional 
staff. 

It is noteworthy that staff generally perceived the 
organization as rigid or uncooperative in responding to 
initiative or innovation. With the exception of the ad- 
ministrative group, the average scores on this 


_ true/false measure for all of the groups were less than 


0.4 with scores of less than .5 suggesting the percep- 
tion of organizational rigidity. The administrative 
group includes a high proportion of headquarters staff 
involved in the development of policy. It is not surpris- 
ing that this group viewed the organization as open to 
new ideas since many in this group would be involved 
in the generation of new initiatives. While most staff 
members felt the organization was relatively more 
rigid than open, the mean scores for individual open- 
ness toward organizational change suggested that the 
majority viewed themselves as relatively receptive to 
new ideas. 

There is no compelling argument to suggest that the 
pattern of findings reported here would be inapplicable 
to other correctional jurisdictions. The similarity of our 
results to other available findings in the literature re- 
inforces this conclusion. However, we can speculate that 
our findings may have been influenced by some unique 
features of the Canadian jurisdiction we sampled. For 
example, staff members employed in this jurisdiction 
work with inmates or parolees who have been sen- 
tenced to a minimum of 2 years. In addition, the explicit 
mission of the jurisdiction, which favors an offender 
reintegration/rehabilitation model, may differ some- 
what from that of other jurisdictions. The values on the 
various measures may have been influenced by unique 
features of the jurisdiction. However, it is unlikely that 
these differences represent major threats to the gener- 
alizability of our pattern of findings. 


NOTES 


‘Canonical R?s are used as an index of explained variance (see 
table 2). 


*We conducted MANOVAs again for each of the five sets of vari- 
ables using Analysis of Covariance techniques (ANCOVA) to remove 
the effects of the demographic variables. 
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Lying Probationers and Parolees: 
The Issue of Polygraph Surveillance 


By Rispon N. SLATE, PH.D., AND PATRICK R. ANDERSON, PH.D.* 


Introduction 


ROBATION CASEWORKERS will agree that 
Preset do not always tell the truth. As a 

matter of fact, a common assumption of criminal 
justice professionals is that they generally cannot ex- 
pect people always to tell the truth. A healthy skepti- 
cism is a necessary tool of the trade. 

How can you tell when a person is telling the truth? 
Historically, determining the veracity of suspects, wit- 
nesses, defendants, inmates—even victims—has not 
been an exact science. Various trials by ordeal have 
been constructed over the ages to assist those engaged 
in the search for truth. A toasted dagger to the tongue 
was used to determine the amount of saliva in the 
speaker’s mouth; presumably, the more saliva, the more 
likely the speaker was telling the truth.’ Similarly, the 
ancient Hindus required those suspected of lying to 
chew rice and spit it onto a sacred leaf for examination. 
If the rice was dry, devoid of saliva, the person was pre- 
sumed to be lying.’ 

Although these crude methods have long been aban- 
doned as tests for truth-telling, they are forerunners to 
the present-day polygraph test. The effort to measure 
empirically observable changes in the human body that 
correlate with telling the truth or lying does seem to 
have a lengthy precedence. 

While the polygraph often is referred to as a lie de- 
tector, the polygraph measures emotion—not necessar- 
ily lying. “Poly” means many. Thus a polygraph in 
essence is many graphs calibrated to measure such 
things as respiration, cardiovascular activity (blood vol- 
ume and pulse rate), and skin conductance (skin resis- 
tance to an electrical current).° 

In terms of accuracy, 

Laboratory investigations have reported that the polygraph can 

detect deception, with rates ranging from 64 percent to 96 percent, 


against chance rates of 50 percent. Accuracy hovers between 70 
and 85 percent in most research.‘ 


Some have touted higher accuracy rates. For exam- 
ple, F. Lee Bailey has purportedly boasted “on national 
television that, out of every 100 polygraph tests admin- 
istered, 96 are accurate, 3 are inconclusive, and only 1 
will be in error.” Reid and Inbau have reported an ac- 
curacy rate of 99 percent,° while Kubis has indicated a 


*Both authors are with the Department of Sociology and 
Criminology at Florida Southern College. Dr. Slate is assis- 
tant professor and Dr. Anderson is professor and chair. 
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100 percent success rate for the use of the polygraph in 
detecting deception.’ 

However, Lykken has cautioned that such inordi- 
nately high accuracy rates are implausible and that 
sufficient empirical evidence to substantiate such 
claims is simply lacking. Lykken also has maintained 
that individuals who are polygraphed can be taught 
methods for reducing the accuracy of the results.* Even 
so, Bartol, upon reviewing the literature, concluded 
that empirical evidence substantiates that the success 
rate of the use of the polygraph in accurately detecting 
deception is at a rate much greater than chance.’° 

The guiding precedent for admissibility of polygraph 
evidence in court was delineated in 1923 in Frye v. 
United States, 293 F. 1013 (D.C. Cir. 1923). In that case, 
the court held that the scientific community did not en- 
dorse the accuracy of information obtained by poly- 
graph examination.” Increasingly, though, there has 
been greater acceptance within the scientific commu- 
nity of the reliability of polygraph results." Accordingly, 
the Frye decision no longer applies to federal cases. 

Under the Federal Rules of Evidence, expert testi- 
mony can now be used to assist the trier of fact in de- 
termining the suitability of admitting into evidence 
such things as polygraph results.’ Moreover, in the 
Eleventh Circuit, as established in United States v. Pic- 
cinonna, 885 F.2d 1529, 1535 (11th cir. 1989), a per se 
rule prohibiting introduction of polygraph evidence 
under all circumstances is no longer appropriate.” In 
Piccinonna, the court noted that polygraph evidence en- 
joys broad use for nonevidentiary purposes; within the 
Eleventh Circuit, polygraph results now are admissible 
for impeachment purposes or to corroborate testimony 
of a witness. The state court in New Mexico is the only 
state court that allows such broad latitude regarding 
admissibility of polygraph evidence. The general rule 
of thumb regarding admissibility of polygraph results 
in most courts is that such evidence is not admissible 
unless stipulated (agreed) to by both parties to a civil or 
criminal proceeding.” 


Probationers and the Polygraph 


According to Abrams and Ogard, the use of polygraph 
surveillance of probationers originated as a result of in- 
adequate resources for sufficient supervision. If only 
more time could be allocated to individual treatment of 
probationers, trained officers could detect untruthful 
clients. They further argue that the impetus for use of 
the polygraph emerged from the belief that high recid- 
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ivism rates could be effectively combatted by use of the 
lie detector.’ 

In 1966 Judge Clarence Partee reportedly began re- 
quiring the polygraph as a condition of probation in IIli- 
nois. Initially, he used the polygraph as a probe to de- 
termine what other offenses persons before the court 
had perpetrated. Those who refused to comply with the 
condition were denied probation. Over time the poly- 
graph became an annual requirement for persons on 
probation. Similarly, Judge John Tuttle of Walla Walla, 
Washington, implemented periodic polygraph examina- 
tions of probationers in 1969 to assess whether condi- 
tions of probation were being violated.” 

Specific populations of probationers under polygraph 
surveillance have included deviants,” sex offenders, 
and alcohol and drug abusers.’* The polygraph cur- 
rently is being used as a tool in the supervision of pro- 
bationers in various local jurisdictions in Arizona, Col- 
orado, Texas, Oregon, and Florida.” A 1994 national 
survey found that 11 percent of probation and parole of- 
ficers were using the polygraph as a monitoring tool for 
persons under supervision.” Sexual offenders in partic- 
ular are being targeted for polygraph surveillance in 
Oregon and Florida. This is not surprising as sex of- 
fenders have been described as “one of the most con- 
trolled populations in the criminal justice system.”” 
Even federal probation officers in the Middle District of 
Florida and the Western District of Texas are requiring 
probationers to submit to the polygraph as a condition 
of probation in certain situations.” 


Polygraph Surveillance of 
Probationers and the Law 


As Justice Thurgood Marshall stated, 


A State has no business telling a man, sitting alone in his own 
house, what books he may read or what films he may watch. Our 
whole constitutional heritage rebels at the thought of giving gov- 
ernment the power to control men’s minds.” 


This bastion of protection of privacy so deeply rooted 
in the Constitution may not apply, however, if one is a 
sex offender, subject to polygraph surveillance while on 
probation. Depending on one’s particular situation, 
questions about substance abuse, the number and type 
of “deviant fantasies,” the number of times one mastur- 
bated, and the amount and type of pornography one 
viewed might be subject to assessment by polygraph.” 

Some probation officers who use polygraph surveil- 
lance are quick to point out that failing the polygraph 
is analogous to sending up a red flag. They maintain 
that one should not have one’s probation revoked sim- 
ply for failing the polygraph. The polygraph should 
serve as a mere tool. Failure might suggest the need for 
increased supervision and further investigation to de- 
termine if revocation is warranted. 

Even so, Bartol has maintained that “the polygraph 
. . . infringes upon the privacy of the mind, [and it] 


POLYGRAPH SURVEILLANCE 


55 


forces people to testify against themselves.”* These 
same sentiments regarding the right to privacy and the 
right not to incriminate oneself have been echoed by 
Wygant” and del Carmen.” Supporters of polygraph 
surveillance of probationers counter that probation is a 
privilege, not a right. In terms of rights, probationers 
have a right to a revocation hearing and an attorney at 
that proceeding. Any conditions of probation are re- 
quired to be reasonable.” 

One judge stated “that these people are convicted 
people. . . . [These people have lost a good number of 
the rights that insulated them before. . . . [T]hey were 
found guilty.” This concept of “diminished constitu- 
tional rights” of probationers has been recognized by 
lower courts and is evidenced by the authority of pro- 
bation officers to conduct warrantless searches of pro- 
bationer’s homes, not based on probable cause, but on a 
lower standard of suspicion. While the U.S. Supreme 
Court has not rendered a decision regarding the above 
concept, the Court, in Griffin v. Wisconsin, 483 U.S. 868 
(1987), held that due to the “special needs” of the pro- 
bation system, such warrantless searches, as long as 
they were based on reasonable grounds (a higher stan- 
dard than suspicion and a lower standard than proba- 
ble cause) could be appropriately conducted.” 

Abrams has maintained that 


the damage that [sex offenders] do and . . . the compulsive nature 
of their disorder ... demands that [they] obtain help. If they do not, 
and perhaps even if they do, they will act out again. Therefore, 
every means in our armamentarium must be used to reduce this 
possibility.” 


A circuit judge in Florida, who asked not to be iden- 
tified, echoed these sentiments, indicating that he ques- 
tioned whether sex offenders could ever be rehabili- 
tated. The judge said he would not hesitate to use the 
polygraph and any other feasible means to keep sex of- 
fenders in check. 


State Court Findings Regarding 
Polygraph Surveillance 


Polygraph surveillance of probationers began in Ore- 
gon in 1973.*% Soon afterwards the propriety of such a 
condition of probation was being litigated in the courts. 
State v. Wilson (1974) established the precedent for use 
of the polygraph as means for surveillance of probation- 
ers. A subsequent appeal was denied certiorari by the 
United States Supreme Court in 1975. In this case, Rose 
Wilson was convicted for supplying heroin. With the as- 
sistance of counsel, Wilson was placed on probation with 
the condition that every 90 days she submit to a poly- 
graph examination. Refusal to comply could result in re- 
vocation of probation. Likewise, even if Wilson complied 
with the polygraphy requirement, the test results could 
be used as evidence in any revocation proceedings if 
they revealed any wrongdoing. No new charges could be 
brought without the defendant’s consent, however. 
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In a previous case cited by the court in Wilson, State 
v. Bennett, Or. App. 98 Adv. Sh. 1895, 521 P.2d 31 (1974), 
a defendant agreed, with the consent of counsel, to be 
polygraphed and to admit the results at his trial. Upon 
adverse findings, the defendant appealed. The court 
ruled that the polygraph evidence was admissible; to do 
otherwise, the court reasoned, would be to find the de- 
fendant’s legal counsel incompetent. Thus, in Wilson 
the court held that with the understanding that no new 
charges could emanate from negative results, the poly- 
graph surveillance agreement was not in violation of 
the defendant’s fifth amendment right against self-in- 
crimination as Wilson had adequate counsel when she 
agreed to the condition. 

Furthermore, Wilson argued that she was coerced to 
agree to the polygraph requirement. She said she was 
forced into the unenviable position of choosing between 
prison or probation with polygraph surveillance. This, 
she maintained, was an undue hardship. In responding 
the court relied upon North Carolina v. Alford (1970).™ 
In that case Alford, on appeal, argued that he entered a 
guilty plea to avoid the prospect of facing the death 
penalty should he go to trial and be convicted. Claim- 
ing that his guilty plea was motivated by fear and co- 
ercion, Alford, upon appeal, indicated that he was actu- 
ally not guilty of the charge to which he had pleaded 
guilty. The U.S. Supreme Court in Alford held 


that the Constitution does not bar imposition of a prison sentence 
upon an accused who is unwilling expressly to admit his guilt but 
who, faced with grim alternatives, is willing to waive his trial and 
accept the sentence. . . .[AJn express admission of guilt . . . is not 
a constitutional requisite to the imposition of criminal penalty.* 


In State v. Wilson, the court cited the specific lan- 
guage used in A/ford in rendering its decision: 

That he would not have pleaded guilty except for the opportunity 

to limit the possible penalty does not necessarily demonstrate that 

the plea of guilty was not the product of a free and rational choice, 

especially where the defendant was represented by competent 


counsel whose advice was that the plea would be to the defen- 
dant’s advantage.” 


Also, Brady v. United States (1970) was referenced in 
Wilson. Brady held that pleas of guilty should be intel- 
ligently and rationally entered into. Such pleas should 
be made knowingly and voluntarily. The Court deter- 
mined Brady was assisted by competent counsel in 
making his decision to enter a plea of guilty to avoid 
the possibility of the death penalty. Thus, the Court 
reasoned that Brady, with the assistance of counsel, 
competently weighed the circumstances at hand and 
intelligently, voluntarily, and truthfully tendered a plea 
of guilty.” 

Wilson also referred to Chaffin v. Stynchcombe (1973). 
The question at hand in Chaffin v. Stynchcombe was 
whether a jury upon retrial of a defendant should be 
barred from rendering a sentence harsher than the sen- 
tence entered initially at trial. The argument was that 
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the prospects of facing a more severe sentence on retrial 
would have a “chilling effect,” possibly inhibiting one 
from exercising one’s right to appeal one’s conviction. 

The Court reasoned that this obviously was not the 
effect in Chaffin as this case reached the Court via the 
appellate process. The Court stated that “the Constitu- 
tion [does not] forbid . . . every government-imposed 
choice in the criminal process that has the effect of dis- 
couraging the exercise of constitutional rights.”* Fur- 
thermore, the Court added, 


The criminal process, like the rest of the legal system, is replete 
with situations requiring “the making of difficult judgments” as to 
which course to follow. Although a defendant may have a right 
even of constitutional dimensions to follow whichever course he 
chooses, the Constitution does not by that token always forbid re- 
quiring him to choose.” 


In conclusion, the Court in Chaffin v. Stynchcombe did 
not feel that the possibility of facing a harsher sentence, 
although posing a difficult choice, had placed an imper- 
missible burden on the defendant’s right to appeal. 

In accordance with the reasoning delineated above, 
the court held in State v. Wilson that the defendant’s 
choice to comply with polygraph surveillance as a con- 
dition of probation was a decision that was freely and 
voluntarily made and was rational under the circum- 
stances. Furthermore, the court reasoned that Wilson 
was represented by competent counsel and had posed 
no objections to the polygraph requirement when the 
condition was imposed.” 

In Hart v. State (1994), the Florida Fifth District 
Court of Appeals ruled that 


the case law in [Florida] is clear that lie detector tests are not re- 
liable for forensic use. . . . [I]t is improper delegation of a court’s 
fact-finding authority to rely upon some nervousness-calculator to 
establish whether a crime has been committed. That determina- 
tion should be made after an accusation, proof through actual wit- 
nesses (not graph-readers) and an opportunity to cross-examine as 
to truth, present counter-witnesses, and otherwise defend. 


Therefore, the court struck down the probation con- 
dition requiring use of the polygraph.” 

Acknowledging that it wanted to reconsider the deci- 
sion in Hart, the Florida Fifth District Court of Appeals 
in Cassamassima v. State (1995) again considered the 
use of the polygraph as a condition of probation. The 
court recognized that polygraph findings, due to lack of 
general acceptance of their reliability within the scien- 
tific community, as of 1952 have been inadmissible in 
Florida courts to prove guilt. Of course, if both sides 
agree, polygraph evidence can be entered at trial in 
Florida and a number of other jurisdictions. While such 
instances would be extremely rare, the court found that 
the likelihood of polygraph results being admitted for 
consideration is much greater in nontrial settings such 
as requests for a new trial, suppression hearings, or 
disciplinary hearings for prisoners. Further, the court 
indicated that the use of the polygraph as a condition of 
probation had been upheld in Nichols v. State, 528 
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So.2d 1282, 1284 (Fla. lst DCA 1988), and Hockman v. 
State, 465 So.2d 619, 620 (Fla. 2d DCA 1985). 

The trial judge in Cassamassima indicated that the 
imposition of the polygraph as a special condition of 
probation is 


based on research which shows that [the polygraph] is a valid and 
effective deterrent to reoffend[ers] [and is useful in cases of denial 
and] evaluation of [the rehabilitation] of sex offenders .. . because 
sex crimes, particularly with children, are secret crimes, [making 
it difficult] to monitor whether we are having a violation of either 
the community control or the probation.” 


Affirmative answers or deceitful responses, as deter- 
mined by the polygraph, to such questions as “Since 
sentencing or since your last polygraph test, have you 
been alone with a child and/or have you had any man- 
ner of sexual conduct with a child?” could provide the 
basis for revocation of probation or community control. 

Section 948.03 of the Florida statute governs the 
terms and conditions of probation/community control. 
Conditions should be reasonably relevant to the of- 
fender’s rehabilitation, the offense committed, or the 
public safety. As indicated in Larson v. State, 572 So.2d 
1368 (Fla. 1991), generally, special scrutiny ought to be 
applied any time a probation condition impinges on the 
exercise of a legal or constitutional right of a probationer. 

Upon examination, the court in Cassamassima found 
virtual unanimity in other jurisdictions favoring the 
use of the polygraph with probationers when such prac- 
tices were questioned. This was true although such ju- 
risdictions, just as in Florida, precluded use of poly- 
graph results from admission into evidence in criminal 
trials. Rationale cited by other courts for use of the 
polygraph as a condition of probation included: “it pro- 
vides a psychological deterrent” [Mann v. State, 269 
S.E. 2d 863, 866 (Ga. Ct. App. 1980)], and it helps the 
probation officer in supervision to ensure that the pro- 
bationer does not recidivate [People v. Miller, 208 Cal. 
App. 3d 1311, 256 Cal. Rptr. 587 (1989)]. 

A number of the cases decided on the issue of poly- 
graph surveillance of probationers uncovered in the 
court’s review focused on sex offenders such as State v. 
Sejnoha, 512 N.W. 2d 597 (Minn. Ct. App. 1994) and 
Miller. One approved the use of the polygraph to moni- 
tor burglars on probation [Patton v. State, 580 N.E. 2d 
693 (Ind. Ct. App. 1991)], and drug offenders in Wash- 
ington State could be required to submit to polygraph 
examinations as long as such a condition was limited to 
inquiry pertaining to drugs and not other areas unre- 
lated to the offense they committed to be placed on pro- 
bation [State v. Flores-Moreno, 866 P.2d 648, 655 (Wash. 
Ct. App.), review denied 879 P.2d 292 (Wash. 1994)]. 

Further, Oregon, by statute, has established that the 
use of the polygraph as a condition of probation is valid 
[Patterson 580 N.E. 2d. 693. Or. Rev. Stat. #137.540(2)(b); 
State v. Victoroff, 770 P.2d. 922 (Or. Ct. App. 1989)]. Some 
courts, such as in the State of Idaho, have taken poly- 
graph examinations for probation supervision a step fur- 
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ther by allowing polygraph results to be admitted into 
evidence and considered as a factor in revocation pro- 
ceedings [State v. Travis, 867 P.2d. 234 (Idaho, 1994)]. 

Concerns about fifth amendment rights not to in- 
criminate oneself as a result of being polygraphed while 
on probation have been considered by a number of 
courts. However, such a polygraph requirement as a 
condition of probation has been held to be no greater an 
intrusion than the provision that those on probation 
must truthfully answer all reasonable questions posed 
to them by their probation officer [Owens v. Kelley, 681 
F.2d 1362, 1370 (11th Cir. 1982), see also Fogarty, 610 
P.2d 149; Mann, 269 S.E. 2d 863; State v. Age, 5909 P.2d 
759 (Ore. Ct. App. 1979)]. 

The U.S. Supreme Court has indicated “that a proba- 
tioner may not refuse to answer a question just because 
his answer would disclose a probation violation; he may 
only refuse to answer if a truthful answer would expose 
him to prosecution for a crime different from the one of 
which he was already convicted” [Minnesota v. Murphy, 
465 U.S. 420, 104 S.Ct. 1136, 1147 n.7, 79 L.Ed.2d 409 
(1984)].* Thus, as explained in State v. Heath, 343 So.2d 
13, 16 (Fla. 1977)], cert. denied, 434 U.S. 893, 98 S.Ct. 
269, 54 L.Ed.2d 179 (Fla. 1977), “Fifth Amendment 
rights relate only to a separate criminal offense. If a pro- 
bationer chooses not to answer questions about non- 
criminal conduct or to submit to searches [of his quar- 
ters and of his person] his probation can be revoked.”“ 

As established in Murphy, probationers can even be 
required to answer incriminating questions that are 
posited by their probation officer as long as their re- 
sponses cannot be used against them in a criminal 
prosecution. Murphy further noted that 


nothing in the Federal Constitution would prevent a state from re- 
voking probation for a refusal to answer that violated an express 
condition of probation or from using the probationer’s silence as 
“one of a number of factors to be considered by the finder of fact” 
in deciding whether other conditions of probation have been vio- 
lated.* 


Viewing the polygraph as a deterrent to recidivism of 
probationers, the court in Cassamassima held that the 
polygraph could be used at reasonable intervals to mon- 
itor responses to inquiries pertaining to noncriminai 
conduct as long as the polygraph results are not en- 
tered into evidence. Thus, failing the polygraph under 
such circumstances would be the equivalent of sending 
up a red flag, signaling that something was amiss: 


A “false” answer may not be a basis to violate the offender’s 
probation, but it certainly would offer a reasonable basis for the 
probation officer to enhance his supervision of the probationer 
and prevent further crimes. Or, perhaps, through investigation or 
more careful! scrutiny, admissible evidence that the probationer 
has, in fact, violated the terms of his probation by perpetrating 
further sex crimes could be uncovered. In other words, failing the 
polygraph would simply alert the probation officer that the 
probationer needs attention. As a means of husbanding the sys- 
tem’s badly overtaxed resources, this might help monitor the pro- 
bationer.* 
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In accordance with Murphy, the court in Cassamas- 
sima held that probationers, whether volygraphed or 
not, could only choose not to respond to inquiries by 
their probation officer when it was within the purview 
of their fifth amendment rights. Should they invoke 
their right not to incriminate themselves, the govern- 
ment could choose to require a response by granting im- 
munity from prosecution for any crime they might re- 
veal they had committed.” 


Federal Findings Regarding 
Polygraph Surveillance 


Via a writ of habeas corpus, a case which emanated 
from the circuit court in the State of Oregon was ulti- 
mately considered in U.S. district court in Oregon— 
Davis v. Wright (1989). Davis was placed on 5 years pro- 
bation after being found guilty of third degree rape of 
his 12-year-old daughter. A condition of his probation 
was that he would be required to submit to polygraph 
testing. No appeal was filed. Davis refused to comply 
with this condition, and his probation was revoked. 

Considering Davis’ writ of habeas corpus, the U.S. 
district judge stated that in accordance with due 
process protections, probationers must be given fair 
warning of what is expected of them while on probation 
and what can lead to revocation. The court reasoned 
that Davis’ not being polygraphed, which Davis knew 
was a condition of his probation, was a refusal to sub- 
mit to treatment as a sex offender. Therefore, there was 
a reasonable basis for revoking his probation.“ 

The chances to encounter and control sex offenders 
on probation are more likely to fall within the purview 
of state authorities as opposed to federal. Oftentimes, 
due to prison overcrowding, many sex offenders are 
placed on probation.“ However, Walrath v. Getty (1995) 
originated in US. district court in the Northern District 
of Illinois and ultimately arrived via a writ of habeas 
corpus, concerning conditions of parole, before the Sev- 
enth Circuit Court of Appeals. 

Walrath, who in 1970 was convicted in federal court of 
kidnapping a 6-year-old boy whom he allegedly mo- 
lested, was during the history of his case paroled and 
subjected to such conditions of supervision as submis- 
sion to polygraph and penile plethysmograph tests. The 
appellate court concluded that as long as there is a ra- 
tional basis for such conditions, it is within the discre- 
tion of the Parole Commission to impose them. Condi- 
tions of parole are to be reasonably related to the nature 
and circumstances of the offense and the characteristics 
of the parolee, as well as the protection of society.” 


Conclusion 


The polygraph seems to have come of age as a tool for 
probation officers. Considering the wide range of tools 
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that technological advances have made available to 
probation officers today, the polygraph seems to be a 
relatively minor intrusion into the privacy probationers 
may expect. 

However, how far should this intrusion go? To what 
extent could the acknowledged inadequacies of poly- 
graph technology find an innocent party guilty? If left 
to their own resources, would probation officers neglect 
the more traditional techniques of casework and rely on 
the periodic lie detector test to ascertain whether the 
probationer is following the straight and narrow? These 
are unresolved issues, to be sure, and before use of the 
polygraph by probation officers and others in the cor- 
rectional field becomes widespread, further study needs 
to be conducted. 
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The Consequences of Eliminating Pell Grant 
Eligibility for Students in Post-Secondary 
Correctional Education Programs 


By RICHARD TEWKSBURY, PH.D., AND JON MARC TAYLOR* 


S LILLIS (1993, p. 1) noted 3 years ago, in that 
“budget cuts continue to whittle away at the 


quality and perhaps even the existence of many 
education and training programs for incarcerated of- 
fenders, voters and legislators around the country must 
choose between inmate rehabilitation or inmate recidi- 
vism.” Today it appears as if the choice for recidivism 
has been made, especially since subsequent reductions 
have cut even deeper into correctional education in gen- 
eral and post-secondary correctional education (PSCE) 
in particular, arguably the most efficacious rehabilita- 
tion/reintegration program available to correctional 
operations. 

Since 1993 legislative and administrative action has 
continued to reduce educational opportunities for offend- 
ers, primarily by eliminating the funding for such pro- 
grams. By 1994 more than one-half of state correctional 
systems had made cuts over the preceding 5 years in 
their inmate education budgets, with some jurisdictions 
eliminating such programs altogether (Lillis, 1994). How- 
ever, some jurisdictions have moved against this trend, 
supporting and even expanding such opportunities.’ 

Perhaps the most adverse impact on correctional ed- 
ucation has been the elimination of Pell Grant funding 
through offender ineligibility status decreed in the 
1994 Omnibus Crime Bill. The legislative act culmi- 
nated 4 years of effort at the congressional level to bar 
inmates from participation in the Pell Grant program 
(see Taylor, 1994a). Before this legislative restriction, 
Littlefield and Wolford (1982) and Sarri (1993) reported 
Pell Grants to be the primary forms of support for in- 
mate college students. Consequently, the effect of this 
major funding loss was projected to be substantial by 
those opposing the elimination (Taylor, 1994b). This ap- 
prehension was reinforced with the passage of the 1994 
Higher Education Reauthorization Act (HERA), which 
resulted in offenders incarcerated in five states becom- 
ing ineligible for Pell Grant support.’ Of these states, 
only two were able to continue PSCE programming.’ 

The most recent indication of the diminishment of 
PSCE programming opportunity came from the results 


*Dr. Tewksbury is an assistant professor in the Department 
of Justice Administration at the University of Louisville. Mr. 
Taylor is an inmate at the Jefferson City Correctional Center, 
Jefferson City, Missouri. 
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of a mid-1995 national survey of prison administrators. 
When asked to note in descending order amenities that 
“have been reduced or eliminated,” wardens’ first over- 
all response was college education programs (Johnson, 
Bennett, & Flanagan, 1996, p. 8). 

The impact also can be discerned through compari- 
son of periodic survey results, revealing the expansion 
and now contraction of PSCE programming in the 
United States. Beginning in Illinois in 1956 (Adams, 
1968), PSCE slowly evolved to the point that by 1965 
only one dozen prison college programs existed (Her- 
ron, Muir, & Williams, 1984). In 1970, 6 percent (ap- 
proximately 12,000) of the national penal population 
was enrolled in college courses, and by 1977 enrollment 
had increased to 10 percent (approximately 28,500) of 
the offender population (Bell et al., 1979). 

In the early 1980s Littlefield and Wolford (1982) 
noted that there were 350 programs with more than 
27,000 inmate-students. Five years later, Ryan and 
Woodard (1987) observed that 92 percent (46) of the 
states offered some form of PSCE programming. By the 
end of the decade, Stephan (1992) reported that there 
were 772 prison college programs operating with more 
than 35,000 enrolled students. 

The picture began to change in the 1990s, however. By 
1992 Sarri noted the first decrease in PSCE program- 
ming, with only 84 percent (42) of the states operating 
“some type of post-secondary education programming” 
(1993, p. 2). Still, Lillis (1994) reported that in 1993 
there were more than 38,000 enrolled inmate-students 
(see also Gillard & Beck, 1994). It should be noted also 
that this was a marked decline in participation rates, 
considering the growth of correctional populations.‘ 
However, when the predicted decline came—due to Pell 
Grant elimination—it was substantially measurable. 
One academic year following the cutbacks, total re- 
ported enrollment had dropped to just over 21,000 
inmate-students.’ This represents a drop of more than 
44 percent in enrollments. 

The initial reports of Pell Grant withdrawal showed 
significant impact on programming. More than 80 per- 
cent of responding systems to one national study indi- 
cated they would not replace Pell funding in their bud- 
gets, resulting in seven systems’ totally eliminating 
PSCE programming (Wees, 1995). The elimination of 
these seven state programs alone would account for a 
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loss of 2,130 students from the 1993 enrollment figures. 
Altogether, Wees (1995) reported a national student 
exit rate of 70 percent. 

Due to the radical changes brought by the evolving 
legislative and political conditions surrounding PSCE, 
we set out to measure the impact of the Pell Grant elim- 
ination in a number of ways. Our goal was to assess not 
only the degree to which Pell Grant elimination has af- 
fected PSCE programs, but to discern how individual 
systems have adapted their programs. 


Methods 


Data in this analysis were collected with surveys 
mailed to directors of adult education programming in 
all 50 states and the District of Columbia. Initial sur- 
veys were mailed during fall 1995 with followup re- 
quests mailed to all nonresponding systems approxi- 
mately 6 weeks after the initial mailing. The final 
research sample consisted of 46 systems.’ 

Requested data focused on the size of PSCE pro- 
gramming in the particular system (number of educa- 
tional institutions, number of PSCE students, types of 
degrees available to inmates), perceptions regarding 
the impact of Pell Grant eligibility, perceptions regard- 
ing PSCE program stability, and sources of funding for 
PSCE programming. Departments were asked to report 
all data for 2 years: 1994-95 (the last year of inmate el- 
igibility for Pell Grants) and 1995-96. In this way, we 
could devote attention to identifying changes in pro- 
gram scope and operations immediately preceding and 
following Pell Grant elimination. 


Results 


The elimination of Pell Grant funding for incarcerated 
students in the 1995-96 academic year has had pro- 
found effects on the PSCE programming throughout the 
nation. In 1 year, the number of correctional systems of- 
fering PSCE programming dropped from 82.6 percent 
(N = 38) in 1994-95 to 63 percent (29) in 1995-96. Nat- 
urally, the range of program options decreased as well. 
Whereas in 1994-95, 52 percent of systems offered cer- 
tificate programs, 71 percent associate degrees, 48 per- 
cent baccalaureate degrees, and 13 percent graduate 
programs, by 1995-96 the numbers had decreased to 39 
percent of systems offering certificate programs, 50 per- 
cent associate degrees, 33 percent baccalaureates, and 
only 6 percent graduate degree programs.° 

Obviously, there have been important changes in the 
scope and delivery of PSCE programming in our na- 
tion’s prisons. In order to ascertain the magnitude of 
these changes, we asked correctional education direc- 
tors to report how significant an impact the elimination 
of Pell Grants had on their programs. Nearly 41 percent 
of correctional education directors reported that the 
elimination had “completely changed” their programs. 


At the other extreme, only 18 percent of systems re- 
ported no changes (see table 1). 


TABLE 1. REPORTED IMPACT OF PELL GRANT 
ELIMINATION ON PSCE PROGRAMS 


Response % of Systems 
Completely Changed Program 40.9 
Very Significant Impact 11.4 
Somewhat Significant Impact 15.9 
Some Impact, But Not Very Much 11.4 
Very Little Impact 2.3 
No Changes At All 18.2 


When asked to explain how the elimination of Pell 
Grant funding specifically affected their programs, di- 
rectors of correctional education responded with six 
major themes. Most often, they reported that such fund- 
ing loss either led to a significant decrease in the num- 
ber of enrolled students (31.6 percent of systems) or re- 
ported that all PSCE programming had been or was to 
be immediately eliminated (23.7 percent). The nine sys- 
tems reporting an elimination of all PSCE program- 
ming reflected a 22 percent increase in the number of 
systems eliminating PSCE as compared with Wees’ 
(1995) findings. Additionally, 10.5 percent of directors 
reported that their schools had lost significant portions 
of their financial base, and an additional 10.5 percent 
reported having had to modify their programs in ways 
that led to a significantly less diverse curriculum. In 2.6 
percent of systems the most significant change reported 
was that students must now fully pay their own tuition. 
However, one in five systems (21 percent) reported no 
major changes to their programming. 

When reporting the number of educational institu- 
tions operating PSCE programs in their states, and the 
total number of PSCE students in 1994-95 and 
1995-96, most systems indicated sharp drops in the 
numbers of schools and students. In 1994-95, an aver- 
age of 6.1 different post-secondary schools were re- 
ported operating programs in each state; this number 
dropped to only 3.4 in 1995-96. Fully 50 percent of ju- 
risdictions reported a decrease in the number of post- 
secondary institutions operating in their prisons (al- 
though 49 percent of jurisdictions reported at least one 
additional adult prison opened in the year). In 21.1 per- 
cent of jurisdictions, obviously in larger states, the ju- 
risdictions reported having lost five or more institu- 
tions of higher education. Regarding the decrease in 
number of students, in 1994-95 an average of 1,366 
students was reportedly enrolled per system, but in 
1995-96 this average dropped to only 961. Fully 73.5 
percent of jurisdictions reported a loss in students; 38.2 
percent of jurisdictions reported a decrease of more 
than 200 students. 
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Changes such as these necessarily lead both ob- 
servers and many providers to question the continued 
future of PSCE. To many it may appear that large num- 
bers of programs are in danger of being eliminated, 
suggesting an overall instability in the area of PSCE. 
These feelings also are revealed in the perceptions of 
correctional educators. As shown in table 2, the vast 
majority of correctional system educational directors 
believe their PSCE programs are on shaky ground. 


TABLE 2. CORRECTIONAL SYSTEM EDUCATION 
DIRECTORS’ PERCEPTIONS REGARDING STABILITY OF 
PSCE PROGRAMMING 


Perceived Stability of Programs % of Systems 
PSCE Program Eliminated 19.5 
Program Much Less Stable 43.9 
Program Somewhat Less Stable 17.1 
Program About Equally Stable bis | 
Program More Stable Than Previously 2.4 


As shown so far, the primary consequences of the 
elimination of Pell Grant eligibility for incarcerated 
students has been the loss/curtailment of programs 
and reduction in funds for program operation. Where 
these two factors converge is in the way that post-1995 
incarcerated students pay for their education. Accord- 
ing to correctional system education directors, there 
are four remaining ways that inmate-students may pay 
for their educations. Most commonly—but only in 18 
states (39.1 percent)--students rely on other federal 
(Perkins) or private foundation grants to pay tuition. 
The second most common source of funds (in 21.7 per- 
cent of states) upon which students rely is private 
funds (their own or those of family members). However, 
for the majority of incarcerated students, this is a 
highly unlikely source of funds. State-based education 
grants are the primary source of funding for PSCE in 
15.2 percent of states. However, state funds for PSCE 
are not a very stable source of funding on which in- 
mates may rely. Fifty-eight percent of jurisdictions re- 
ported some state funds being available for incarcer- 
ated students before the elimination of Pell Grant 
funds; however, in the year following the elimination of 
Pell Grant eligibility, this availability decreased to only 
53 percent of jurisdictions.° 

Discussion 

From their inception 40 years ago, post-secondary 
correctional education programs have been controver- 
sial. Among the criticisms have been that the programs 
are ineffective in reducing recidivism (i.e., rehabilita- 
tive failures), they are too costly (i.e., the money could 
be better spent elsewhere), and they coddle inmates. 
The issue of rehabilitative efficacy, measured from a 
number of perspectives, has largely been resolved as 
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PSCE programs seem as effective in (re)integrating 
participants more successfully than virtually any other 
option (Taylor & Tewksbury, forthcoming). 

The major argument for eliminating prisoner Pell 
Grant eligibility was that by receiving such assistance, 
prisoners “deprive needy, nonincarcerated students of 
educational opportunities” (Taylor, 1994c, p. 319). Since 
the elimination, however, not one additional qualified 
traditional student received a Pell Grant that would 
not have been received before the prisoner exclusion 
(Kunen, 1995). Essentially, then, other than a few more 
inconsequential grant dollars per semester,” nothing 
has changed in the assistance that the Pell Grant pro- 
gram provides to the nation’s nonincarcerated under- 
graduate student body. 

However, the elimination of prisoner Pell Grant par- 
ticipation has had a substantial negative impact on 
PSCE programming and those men and women en- 
rolled in PSCE. More than half of the existing pro- 
grams reported very significant to completely changed 
programs. In the last year of Pell Grant eligibility, four- 
fifths of state correctional systems offered PSCE oppor- 
tunities, and the first year of the grant elimination re- 
sulted in less than two-thirds still providing the same 
option. Programming scope dropped from seven-tenths 
offering associate degree programs to only half offering 
the same option. Baccalaureate programs took a simi- 
lar hit from half of the programs offering baccalaureate 
curriculums to only one-third providing the option. 
Most of all, three-quarters of existing programs re- 
ported a loss in student enrollment subsequent to the 
funding exclusion, with over a third of the programs 
measuring the loss in the hundreds. 

Such losses in 1 year are not catastrophic but do her- 
ald pending catastrophe. With nearly two-thirds of the 
still existing programs reporting somewhat to much 
less stable programs, the continuing crunch to correc- 
tional budgets from expanding populations, and the po- 
litically and popularly perceived coddling factors of 
PSCE programming, support for these educational op- 
portunities (i.e., from financing to administrative/polit- 
ical wherewithal) is not promising. 

It is quite feasible that over the next 2 years, PSCE 
programming will shrink substantially more from the 
current decrease. Historically, the states have followed 
the federal example, and thus many state grant pro- 
grams which PSCE programs now keenly depend on for 
their existence also could be closed to prisoner partici- 
pation. Such a loss would be the death knell to nearly 
every program so affected. 

Apart from the efficiency in reducing recidivism 
rates, what needs to be considered is that in an era of 
relative shrinking correctional program budgets, the 
stresses of swelling populations, and the explosive fac- 
tor of offenders serving longer sentences with fewer op- 
tions of all types, the institutional value of PSCE pro- 
gramming cannot be overlooked. 
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The civilizing or habilitating influence of post- 
secondary education on generally the more vocal and 
leadership-oriented offenders has proven to be posi- 
tively influential in the institutional milieu (see Taylor, 
1992). The reduction and projected further erosion of 
PSCE opportunities not only will affect current and po- 
tential future inmate-students and society through in- 
creased recidivism, but also the administration of the 
nation’s already volatile prisons. 


NOTES 


'The Departments of Corrections of New Mexico, Pennsylvania, 
and Texas and the Federal Bureau of Prisons have either replaced 
Pell Grant funding in their budgets or always funded the programs 
though, because of the Pell Grant elimination, there have been over- 
all enrollment and course/program reductions (Wees, 1995). Rhode 
Island has arranged inmate tuition waivers with a community col- 
lege while, on the other hand, the South Carolina Department of Cor- 
rections has forbidden its offenders from receiving any scholarships 
or loans, effectively ending Spartanburg Methodist College’s tuition 
waiver program for 100 inmates (Wees, 1995). This recent decision 
contradicts an earlier position voiced by the South Carolina Depart- 
ment of Corrections which stated that “staff will be contacting insti- 
tutions to try and establish course work on a complementary basis” 
(Wees, 1995). Utah has developed a special PSCE-work-financing 
program for offenders that provides reduced tuition rates while re- 
quiring offender payment but providing realistic earning opportuni- 
ties enabling inmate-students to meet personally the costs of their 
education. 


The ineligibility status was the result of the five states’ (Califor- 
nia, Michigan, Missouri, Nebraska, and New Jersey) Department of 
Corrections’ violation of the HERA supplant/supplement clause. 


‘Michigan, due to a federal consent decree issued before Pell Grant 
elimination (in which PSCE was part of the settlement), and Ne- 
braska (in which legislative appropriations to some degree replaced 
the elimination of federal funding) are the two states that continued 
PSCE programming. 


“By 1993 when Lillis reported 38,000 inmate-students, the prison 
population had grown to more than 948,000 (Gillard & Beck, 1994). 
This means only 4 percent of the prison population was enrolled in 
PSCE programming. This decline may have been influenced by the 
rapid growth in population, outstripping administrators’ and educa- 
tors’ abilities to create new programs. Or, the increasing educational 
deficiencies in the growing offender population may have precluded 
the majority of new inmates from college eligibility. Or, the adminis- 
trative/political resistance to providing higher education opportuni- 
ties for offenders may have restricted/reversed the trend of program 
expansion. 


‘Data for 43 reporting jurisdictions. 


®Arkansas, Colorado, Iowa, Kansas, Maryland, Mississippi, and 
North Carolina. 


‘Systems that did not respond are Connecticut, Nevada, North 
Carolina, Rhode Island, and West Virginia. 


*Although Pell Grants do not finance graduate study, by support- 
ing undergraduate programs that feed graduate programs, such 
grants influence graduate education opportunities. Also, graduate ed- 


ucation programs, except for those in New York and Texas, are ad- 
junct operations of the undergraduate programs. Once the under- 
graduate programs were eliminated and the programs closed, the 
graduate education opportunities went with them. 


*Fully 23. 9 percent of jurisdictions reported no sources of funding. 
This means programs have either been eliminated or educational di- 
rectors do not know how students would pay for their educations. 


“If the approximate $35 million that prisoners received in Pell 
Grant assistance were divided evenly among the 4.6 million other 
grant recipients, the extra disbursement would amount to approxi- 
mately $5 per semester. 
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Principles of Effective Assessment for 
Community Corrections 


By PAUL GENDREAU, PH.D., CLAIRE GOGGIN, 
AND MARIO PAPAROZZI, PH.D.* 


Introduction 


OMMUNITY-BASED correctional policy makers 

and practitioners who work with adult offenders 

are faced with burgeoning probation/parole case- 
loads, conflicting parole guidelines (i.e., reduce prison 
overcrowding versus protect the public), and the need 
to design more effective offender treatment programs. 
One constructive approach for dealing with these prob- 
lems is to ensure that the higher risk offenders receive 
the most exacting supervision including intensive 
treatment services (Gendreau, Cullen, & Bonta, 1994). 
In so doing, the public’s interest will be safeguarded, 
the offender will benefit, and precious fiscal resources 
will not be squandered on lower risk offenders who pose 
relatively little threat to the community. 

Achieving this objective rests on the adequacy of the 
information base with respect to the prediction of crim- 
inal behavior. Fortunately, there have been impressive 
gains in knowledge— much of it in the last 3 years—that 
have proved, without a doubt, that one approach to pre- 
diction is far superior. Secondly, we can identify, with 
considerable confidence, those offender characteristics 
which are the most proficient predictors of future crimi- 
nal activity. Thirdly, research has identified some psy- 
chometric measures of recidivism as being particularly 
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Corrrections, New Jersey. Requests for reprints or further in- 
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Box 5050, Saint John, New Brunswick, Canada E2L 4L5. 
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useful. Finally, a more complete picture is emerging con- 
cerning the appropriate assessment of special offender 
groups (e.g., mentally disordered and sex offenders). 
We will address each of these issues in turn, but, 
first, it is necessary to comment on how to interpret the 
basic unit of measurement, the correlation coefficient, 
conventionally used in prediction work. Unfortunately, 
the value of the correlation coefficient (hereafter re- 
ferred to as r) has been commonly misconstrued. 


Understanding r 


When it comes to understanding the magnitude of the 
relationship between a predictor (e.g., age, substance 
abuse) and outcome (e.g., recidivism), we expect that 
many of our. readers were thoroughly indoctrinated in 
their academic methodology courses with the notion 
that r values of .30 or less are relatively inconsequen- 
tial. Traditionally, one is taught to square r in order to 
account for the amount of variance between predictor 
and outcome; thus an r of .30 “only” explains 9 percent 
of the variance. As a result of recent developments in as- 
sessing the practical implications of social science re- 
search (Rosenthal, 1991), we now are aware that the 
utility of r should not be assessed by squaring its value 
(Rosnow & Rosenthal, 1993). Frankly, we have been un- 
derestimating the magnitude of the effects of much ap- 
plied research (Rosenthal, 1991; Schmidt, 1992). 

In actual fact, when the base rate of the behavior in 
question (i.e., recidivism) is not extreme, r should be 
taken at face value (Rosenthal, 1991, p. 133)! In other 
words, the magnitude of r approximates the percentage 
difference in outcome between individuals who have 
more versus less of a particular characteristic. Take the 
case of a probation sample with a recidivism rate of 50 
percent. If a comprehensive measure of antisocial atti- 
tudes correlates .40 with recidivism for this sample, 
this means that the recidivism rate of probationers who 
score high versus those who score low on this factor will 
be 70 percent versus 30 percent. Obviously, this is far 
from a trivial practical finding for effective case super- 
vision and treatment. Indeed, “weak” r values of .10 
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may be important in situations where we are predicting 
outcomes such as violence. As the reader will see, good 
risk measures can predict recidivism in the .30-.45 
range. This is a powerful result. 


Method of Assessment 


There are two models for assessing and predicting 
human behavior: clinical and actuarial. They have been 
in existence for 70 years (Marchese, 1992) with the clin- 
ical model predominating. In the case of corrections, a 
clinical assessment consists of an “expert” (e.g., proba- 
tion officer) interviewing an offender for the purposes of 
determining his or her risk to reoffend. The judgment is 
primarily based on the “expert’s” intuition, wisdom, and 
experience. File information is usually consulted as 
part of the decision-making process. In contrast, the ac- 
tuarial method is founded on empirically established 
correlations between a standardized objective risk mea- 
sure and recidivism. Here, the “expert’s” subjective 
opinion is essentially limited to those occasions when, 
for compelling reasons, the results of the risk assess- 
ment merit an override. 

Despite a recent trend in corrections toward the ap- 
plication of actuarial models, surveys of assessment 
practices (Gendreau & Goggin, in press) indicate that 
the clinical model is still popular. 

The debate over which method is superior has en- 
gendered a tremendous amount of controversy (cf., 
Meehl, 1954). Proponents of the clinical model contend 
that the actuarial approach is antihumanistic and 
mechanistic, while actuarial supporters claim the clini- 
cal model is rife with subjectivity and unreliable. These 
accusations aside, the important question is which ap- 
proach is the most accurate in predicting behavior. 

In 1954 Paul Meehl published a seminal book com- 
paring the two methods. He examined 20 studies; the 
actuarial approach was superior in 19 instances. Sub- 
sequent reviews of much larger samples of studies (e.g., 
Dawes, Faust, & Meehl, 1989) have confirmed Meehl’s 
original conclusions. Even in situations where the indi- 
viduals employing the clinical approach were among 
the most skilled and prestigious experts to be found, se- 
rious misclassifications were commonplace (Little & 
Schneidman, 1959). 

How much better is the actuarial approach? The sec- 
ond author (Goggin, 1994) provided an estimate by ap- 
plying research synthesis techniques (i.e., meta-analysis) 
to a sample of studies comparing actuarial versus clini- 
cal methods in the academic, corrections, and vocational 
fields. One hundred and twenty-two correlations be- 
tween predictor and outcome were involved in the analy- 
sis. Both methods were significant predictors of outcome, 
but the actuarial approach produced higher correlations 
with outcome 76 percent of the time. The mean r for the 
prediction of outcome by the actuarial method was .22; in 
the case of the clinical method, r = .08. 
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These results also apply to the corrections area. Gog- 
gin’s (1994) subset of offender studies and recent meta~- 
analyses of the predictors of recidivism among mentally 
disordered offenders (Bonta, Law, & Hanson, 1996), sex 
offenders (Hanson & Bussiére, 1996), and violent of- 
fenders (Mossman, 1994) conclusively demonstrated 
the superiority of the actuarial model. In the case of the 
Bonta et al. (1996) and Hanson and Bussiére (1996) 
analyses, the actuarial model was approximately three 
times more powerful. 

In conclusion, with the exception of situations where 
reliable predictive data are lacking, there is simply no 
justification whatsoever for the continued use of the 
clinical model of assessment considering what is at 
stake (i.e., protecting the public) in our line of work. 
Nonetheless, the clinical method is well ingrained in 
human service fields. It is still adhered to even among 
the most highly trained of scientists (McCauley, 1991). 
Based on our experience in community corrections and 
others in related fields (Meehl, 1986), the typical objec- 
tions to actuarial systems range from “too much work,” 
fear/ignorance of statistical procedures, anti-science 
training, ethical misconceptions, and defense of one’s 
self-concept as a competent professional. Phenomeno- 
logically, these are significant rationales. They mediate 
the essence of one’s metaphysical view of science and 
understanding of the value of the empirical process 
(Holt, 1986) and, thus, are steadfastly maintained. A 
partial remedy is to offer more and better training on 
assessment issues generally and specifically to correc- 
tions. Unfortunately, few academic programs cover this 
topic in corrections (Gendreau, 1996). 


Predicting Criminal Behavior 
Predictors 


There is no disagreement in the criminological area 
that age, gender, past criminal history, early family fac- 
tors, and criminal associates are robust predictors of re- 
cidivism (Andrews & Bonta, 1994). Note that these pre- 
dictors, except the last, are all static in nature and, as 
such, are immutable. Several years ago conventional 
wisdom in the area was confronted with the notion that 
it would be far more productive to turn our attention to 
dynamic predictors or ones that could change over time 
(Andrews, Bonta, & Hoge, 1990; and, more lately, An- 
drews & Bonta, 1994; Bonta, 1996). Why is this so im- 
portant? Simply put, the community corrections system 
cannot hope to function optimally if, as has been the 
case historically (Bonta, 1996; Gendreau, Little, & Gog- 
gin, 1996), the utility of dynamic risk factors continues 
to be denied or ignored. As we are all aware, offenders 
do change in risk level over time, sometimes substan- 
tially so. By assessing risk factors that are historical in 
nature, such change will go undetected. 


> 
. 
« 
‘ 
i 
4 
> 


66 FEDERAL PROBATION 


Furthermore, Andrews and colleagues stated that 
the most important dynamic risk predictors were crim- 
inogenic needs. These are broadly defined (see Simourd, 
1996) as those set of attitudes, values, beliefs, and be- 
haviors held by an offender that support a) negative at- 
titudes toward all forms of official authority and con- 
ventional pursuits (e.g., education, work, stable 
prosocial relationships), b) deviant values that justify 
aggression, hostility, and substance abuse, and c) ra- 
tionalizations for antisocial behavior that free one from 
any moral constraints. In so doing, Andrews and asso- 
ciates have challenged some long-standing treatment 
practices in corrections.’ For example, it is not uncom- 
mon to find treatment practitioners who believe per- 
sonal distress (e.g., anxiety, depression, low self-esteem) 
makes a significant contribution to an offender’s crimi- 
nal lifestyle and, therefore, target this element in treat- 
ment programs (Gendreau et al., 1994; Gendreau & 
Goggin, in press). 

The validity of the Andrews et al. (1990) thesis was 
tested, in part, by a meta-analysis conducted by Gen- 
dreau et al. (1996). One hundred and thirty-one studies 
were gathered for the period 1970-94 that produced 
1,141 correlations with recidivism. This study con- 
firmed, once again, that age, gender, early family fac- 
tors, adult criminal history and history of antisocial be- 
havior as a juvenile, and criminal associates are 
reliable predictors of recidivism. 

Most importantly, they discovered that dynamic pre- 
dictors, especially criminogenic needs, predicted recid- 
ivism (r = .17) as well as static predictors including past 
criminal history (r = .16). Among the weakest predic- 
tors besides social class of origin and intelligence, were 
indices of personal distress (r = .06). The criminogenic 
need dimension produced greater correlations with re- 
cidivism 73 percent of the time compared with personal 
distress. The above results were replicated in two other 
meta-analyses (Bonta, Law, & Hanson, 1996; Hanson & 
Bussiére, 1996) that examined other large sets (there 
was some overlap with Gendreau et al., 1996) of of- 
fender prediction studies. They are reviewed later. 

Gendreau et al. (1996) also found a small sample of 
studies that measured change with dynamic predictors. 
Offenders were assessed at two different points in time, 
usually at intervals of 3 and 6 months, and a derived 
change score was correlated with future recidivism. The 
very tentative findings are that change scores on a par- 
ticular variable or risk measure are likely to produce 
very sizeable correlations (r ~ .40) with recidivism. 


Actuarial Measures 


The emphasis on dynamic risk factors for prediction 
has major consequences for actuarial measures of re- 
cidivism. It questions the extensive reliance on existing 
static risk measures (e.g., Salient Factor Score (SFS)) 
(Hoffman, 1983) and psychological indices of psychopa- 
thy/sociopathy. 
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Gendreau et al. (1996) compared the ability of a vari- 
ety of risk measures and personality tests/scales that 
tap the construct of psychopathy/sociopathy to predict 
recidivism. These latter measures are commonly used 
by psychologists. 

The risk measures compared were the Level of Ser- 
vice Inventory (LSI-R) (Andrews & Bonta, 1995), the 
SFS, and the Wisconsin (Baird, 1981). The mean corre- 
lation of the LSI-R with recidivism was .35. By compar- 
ison, the respective r values for the SFS and Wisconsin 
were .29 and .27. Compared to the latter two, the LSI- 
R produced higher correlations with recidivism 62 per- 
cent and 76 percent of the time. We speculate that the 
LSI-R is superior because, unlike the SFS and the Wis- 
consin,’ it assesses a wide range of criminogenic needs. 

Personality tests of psychopathy/sociopathy did not 
predict recidivism as well as the risk measures. The 
Psychopathy Checklist (Hare, 1991), however, was bet- 
ter (r = .28) than the popular MMPI systems (r = .16). 

Since the Gendreau et al. (1996) meta-analysis, we 
have also uncovered some other promising actuarial 
measures. They are the Pride in Delinquency scale 
(PID) (Simourd, in press), the Neutralization scale 
(Shields & Whitehall, 1994), a measure of how offend- 
ers rationalize their criminal behavior, and the Psycho- 
logical Inventory of Criminal Thinking Styles (PICTS) 
(Walters, 1995). Each, in its own way, appears to mea- 
sure essential elements of criminogenic need. They are 
user friendly and have reported adequate preliminary 
validities to encourage further use. 

In conclusion, the prediction of recidivism is best ac- 
¢eomplished by employing measure that assesses static*® 
and dynamic risk factors. The measure should be com- 
posed of at least as many, if not more, dynamic risk fac- 
tors to ensure the assessment is as sensitive as possible 
to initial risk level and future changes in risk level. The 
LSI-R is the recommended measure to date. An im- 
pressive volume of studies has confirmed its predictive 
validity with several outcome indices of recidivism and 
also prison adjustment for a variety of offender popula- 
tions (Andrews & Bonta, 1995). 


Special Offender Populations 


Female Offenders 


There is no shortage of theories attempting to ex- 
plain female criminality. They range from explanations 
that are similar to those used for males, feminist theory 
(i.e., females are victims of patriarchal and sexist 
forces), emancipation factors, sex role maladjustment, 
and hormonal influences (see Bonta, Pang, & Wallace- 
Capretta, 1995). Regrettably, there are only a handful 
of prediction studies on adult female offenders (Bonta 
et al., 1995; Coulson, Ilacqua, Nutbrown, Guilekes, & 
Cudjoe, 1996; Lambert & Madden, 1976). Even though 
these studies were conducted on relatively homoge- 
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neous samples, the results varied. For example, Bonta 
et al. (1995) could not replicate some reliable predictors 
of male offender recidivism (e.g., substance abuse, asso- 
ciation with criminal others) and produced lower pre- 
dictive validities with female recidivism (r = .25) using 
a measure that has found strong predictive validities 
with males (r = .42) (Bonta, Harman, Hann, & Cormier, 
1996). In contrast, Coulson et al. (1996) reported that 
the LSI-R predicted recidivism among females at a 
level (r = .51) higher than that of most LSI-R studies on 
male offenders (see Gendreau et al., 1996). 

On the other hand, compelling evidence exists that 
the predictors of delinquency for male and female juve- 
nile offenders are remarkably uniform. Simourd and 
Andrews (1994) examined 60 studies that produced 464 
correlations between delinquency and eight risk factors. 
The rank order of the predictive strength of the risk fac- 
tors for males and females was identical. Likewise, the 
magnitudes of the correlations were comparable for 
each risk factor. As a case in point, the correlation be- 
tween antisocial peers and attitudes and delinquency 
for males and females was .40 and .39 respectively. 

Extrapolating results, however, from juveniles to 
adults may be premature. Prediction research on adults 
is of the highest priority. Our supposition is that a few 
factors, possibly of a situational and socially interactive 
nature, will be found to be unique predictors of female 
criminality. In the meantime, a tentative recommenda- 
tion is that a standard risk measure that has extensive 
predictive validity with male offenders (e.g., LSI-R) also 
be used for females. 


Mentally Disordered Offenders 


The longstanding clinical wisdom has been that the 
criminal activities of mentally disordered offenders 
(MDOs) are best explained by psychopathological models 
of behavior (e.g., Hodgins, 1993). Therefore, assessments 
of MDOs typically focus on psychiatric diagnoses, psy- 
chiatric symptomatology, and various indices of personal 
distress (i.e., anxiety, depression). It is a common experi- 
ence among community corrections practitioners that as- 
sessments of MDOs are time consuming and expensive 
since, in many instances, a referral has to be made to a 
psychiatric/clinical setting where only a psychiatrist or 
clinical psychologist is “qualified” to make a diagnosis. 

In fact, the psychopathological model has little rele- 
vance regarding the prediction of MDOs’ criminal be- 
havior. If anything, having a mental disorder is a mod- 
est insulating factor from criminal behavior. Harris, 
Rice, and Quinsey (1993) found that a DSM-III-R diag- 
nosis of schizophrenia among forensic patients was as- 
sociated with less violent recidivism (r = -.17). Gen- 
dreau et al. (1996) reported on a small sample of studies 
that produced 24 correlations between psychiatric 
symptomatology and general recidivism. The mean r 
was .00. In the most comprehensive analysis to date, 
Bonta et al. (1996) gathered 64 studies published since 
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1959 that produced 548 correlations between various 
characteristics of MDOs and general/violent recidivism. 
The correlations between having a diagnosed mental 
disorder, mood disorder, or psychosis with general/vio- 
lent recidivism ranged from .01 to -.17. On the other 
hand, adult criminal history, juvenile delinquency, and 
antisocial personality produced significant positive cor- 
relations with both type of recidivism for MDOs (rs = 
.14 to .23). These latter results are very similar, in one 
case identical (e.g., antisocial personality), to those 
found for non-MDO offenders (Gendreau et al., 1996). 

These results represent an important advance in the 
assessment of MDOs. The appropriate criminal justice 
risk assessment protocol should be the same for MDOs 
as that previously outlined for use with non-MDO of- 
fenders. Nevertheless, the psychiatric symptoms of 
MD0Os should not be ignored when it comes to alleviat- 
ing their immediate distress (i.e., hallucinations, etc.) 
by medical strategies (i.e., medication). 


Sex Offenders 


The sex offender literature is complex. There are vig- 
orous professional debates over various treatment and 
assessment issues (see Marshall, 1996, for one point of 
view). Consensus seems elusive. Here are three exam- 
ples just in the assessment area. 

Marshall (1996) is of the opinion that the assessment 
of deviant sexual preferences using phallometric proce- 
dures is of limited value. Theoretical grounds support- 
ive of the sexual preference hypothesis are insufficient, 
phallometric assessments are unreliable, easily faked, 
and lack discriminant validity. The procedure is ethi- 
cally questionable. Secondly, Marshall and Barbaree 
(1990) claim that personal inadequacy/distress is a cru- 
cial factor in the development of sexual offending. Fi- 
nally, given the fact that it is much easier to predict vi- 
olent recidivism than sexual recidivism (Bonta & 
Hanson, 1995; Rice & Harris, 1995), doubt has been ex- 
pressed (Rice & Harris, 1995) as to the utility of at- 
tempting to predict sexual offending. Perhaps the focus 
should be on predicting violent offending of any sort. 

Contrary to the above, Hanson and Bussiére’s (1996) 
comprehensive meta-analysis of 61 sex offender studies 
reporting 970 correlations with recidivism concluded 
the following: a) the largest single predictors of sexual 
offending were sexual preference for children and de- 
viant sexual preference as measured by phallometric 
methods. The respective r values were quite high (.32 
and .22); b) measures of personal distress, be they an- 
xiety, depression, or self-esteem, were not significant 
predictors of sexual, nonsexual, or violent recidivism; c) 
combinations of variables identified in their research 
should be able to predict recidivism in the .30-.40 
range, which is similar to what has been found in stud- 
ies of general recidivism (Gendreau et al., 1996). 

Our understanding of this literature, which is biased 
by our generalist experience in corrections and the re- 
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sults of meta-analytic studies, is that assessments of 
general criminal deviance (i.e., antisocial personality, 
attitudes, and non-sex offending criminal history) have 
been underutilized in the sex offender area. This com- 
ment especially applies to a) rapists who appear to 
have a good deal in common with high risk non-sex of- 
fenders (Quinsey, Lalumiére, Rice, & Harris, 1995) and 
b) the prediction of any type of nonsexual offending by 
sex offenders (Hanson & Bussiére, 1996). 

In the case of sexual offending, deviant sexual pref- 
erences, choice of victim, early onset of sex offending, 
and prior sex offense must be assessed, particularly 
among child molesters (Hanson & Bussiére, 1996). 

Researchers in this area (Hanson & Bussiére, 1996; 
Marshall, 1996; Quinsey et al., 1995) have also identi- 
fied a host of other promising factors that should be as- 
sessed in the future. Some of these are lack of empathy 
toward the victim, denial and minimization, deviant 
sexual fantasies, unfulfilled intimacy needs, associa- 
tion with other sex offenders, access to victims, and the 
interaction of psychopathy and deviant sexual arousal. 

Well-validated measures designed specifically for sex 
offenders are rare (e.g., Epperson, Kaul, & Huot, 1995). 
Most measures are in their infancy and some are not 
user-friendly (see Marshall, 1996, pp. 168-178). The in- 
terested reader is invited to consult a special edition of 
Criminal Justice & Behavior (March 1994, vol. 21) that 
contains some of the recent literature on promising sex 


offender measures. Although rather lengthy (403 
items), the Multidimensional Assessment of Sex Ag- 
gression (Knight, Prentky, & Cerce, 1994) seems to be 
very comprehensive. We like it because it includes a 
thorough assessment of antisocial behavior, anger, and 
sexual proclivities. We hope reports of the predictive 
validity of this instrument will be forthcoming. 


Violent Offenders 


The predictors of violent and general recidivism are 
not dissimilar (Bonta et al., 1996; Gendreau et al., 
1996; Hanson & Bussiére, 1996; Harris et al., 1993; 
Reiss & Roth, 1993). This result should not be surpris- 
ing as very few offenders specialize in committing only 
violent crimes; the exceptions would primarily come 
from the ranks of child molesters. 

Predicting a specific type of outcome such as violent 
recidivism is more difficult than predicting general re- 
cidivism. Studies that compare the ability of a particu- 
lar measure or measures to predict general versus vio- 
lent recidivism report higher correlations vis-a-vis the 
former (Bonta & Hanson, 1995; Bonta, Harman et al., 
1996; Bonta et al., 1996; Hanson & Bussiére, 1996). But 
there are instances where the prediction of violent be- 
havior has been quite impressive. Harris et al. (1993) 
reported a correlation of r = .44 between their VRAG 
assessment protocol and violent recidivism among 
forensic patients. The VRAG consists of the Psychopa- 
thy Check List (PCL-R) (Hare, 1991) and 11 other 
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items in the area of childhood history, adult criminal 
history, demographic variables, and psychiatric diagno- 
sis. Replications of the VRAG results on other offender 
samples are needed because the samples studied by 
Harris et al. (1993) may not be representative (Bonta et 
al., 1996; Marshall, 1996). 

Any discussion of the prediction of violence must 
take into account the utility of the construct of psy- 
chopathy and the measure—the PCL-R—designed for 
that purpose. Many clinicians feel that the prototypical 
psychopath—an offender who is egocentric, impulsive, 
lacking in empathy, and manipulative—is a good can- 
didate to commit violent crimes. The PCL-R, as it turns 
out, is able to predict violent offending adequately (e.g., 
r = .22, Serin & Amos, 1995), but the very limited data 
available are equivocal as to whether it does so any bet- 
ter than general risk measures (Harris et al., 1993; 
Simourd, in press). 

Corrections practitioners who choose to use the 
PCL-R (for an impassioned defense of the construct and 
the measure, see Hare, 1996) must feel comfortable in 
dealing with the following issues: a) the term psy- 
chopath is frequently misunderstood and abused to 
support a “lock ’em up” mentality and dismiss a treat- 
ment agenda (Hare, 1996, p. 42, it should be noted, has 
not discarded the notion that some types of interven- 
tions might work with psychopaths), b) some violent of- 
fender groups consist of few psychopaths (Serin, Mal- 
colm, Khanna, & Barbaree, 1994), c) when it comes to 
prediction, it is the criminal history type items as op- 
posed to the “personality” characteristics which appear 
to be more useful in risk prediction (Simourd, in press), 
d) the PCL-R is not an instrument that seems to be 
overly sensitive to the measurement of change, and e) 
administration time is lengthy although a briefer ver- 
sion is now available (Hart, Cox, & Hare, 1995). These 
cautions aside, the construct of psychopathy has major 
implications for case management (Serin, 1995). Psy- 
chopaths are exploitive, potentially destructive, and 
process information differently, thus special care must 
be taken to ensure the proper “handling” of these indi- 
viduals under community supervision (i.e., very struc- 
tured behavioral controls). 

We suggest a general risk measure that has a number 
of dynamic risk factors and/or the PCL-R be utilized in 
the assessment of violence. In addition, any community 
corrections practitioner who chooses to focus on violence 
will make a major contribution by assessing the useful- 
ness of some of the following variables and measures. 
Wong and Gordon (1996) have developed an extensive 
interview-based assessment for violent offenders and 
they recommend, among other things, assessing vio- 
lence specific areas such as violence throughout the 
lifespan, insight into causes of violence, impulsivity, 
weapon use, and interpersonal aggression. In the latter 
regard, we advocate the use of the Aggression Ques- 
tionnaire (Buss & Perry, 1992), which measures verbal 
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and physical aggression, anger, and hostility. One should 
also consider Serin and Kuriychuk’s (1994) contention 
that impulsivity and attributions of hostile intent are 
important components of psychopathic behavior; mea- 
sures in this area, however, are very much in their in- 
fancy. Lastly, the measures reviewed in the prediction of 
criminal behavior section (e.g., PID, N, PICTS) that con- 
centrate on criminogenic need may also predict violent 
recidivism. The first two authors will be reporting on the 
utility of the PID and N scales with respect to violent re- 
offending in the near future. 

In closing, the evidence reviewed here provides clear 
direction in our area. Offender characteristics predic- 
tive of recidivism are no longer debatable. And the most 
effective model for their assessment (i.e., the actuarial 
technique) has been acknowledged for some time. As 
well, a meaningful advance in knowledge has occurred 
with the realization that dynamic predictors (i.e., crim- 
inogenic need) are crucial for the accurate assessment 
of offender risk. By applying what we know, we can ef- 
fectively resolve many of the problems which confront 
us in community corrections. 


NOTES 


‘Andrews et al. (1990) also challenged some cherished theoretical 
positions. Traditional sociological theories (Andrews & Bonta, 1994) 
and a recent revivification of some biological constituents (Herrnstein 
& Murray, 1994) have posited that social class of origin and IQ are 
pre-eminent predictors of criminal behavior. For a detailed review see 
Gendreau et al. (1996). 


*The Wisconsin might have fared better. It contains useful dynamic 
items but these have rarely been scored (Bonta, 1996). Thus, this 
measure still has potential. 


°One static predictor domain that is rarely assessed is historical in- 
formation on offenders’ early juvenile antisocial behavior (i.e., tru- 
ancy, aggression) and family factors (i.e., parental criminality and 
rearing practices) probably for the simple reason that reliable data in 
this area are often lacking in offenders’ files. Gendreau et al. (1996) 
reported on a number of studies that demonstrated this domain is a 
significant predictor of adult recidivism. Any system that is fortuitous 
enough to obtain valid information should see to it that the system’s 
adult risk inventory includes some items in this category. 
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Looking at the Law 


By CATHARINE M. GOODWIN: 
Assistant General Counsel, Administrative Office of the United States Courts 


The Independent Role of the Probation 
Officer at Sentencing and in Applying 
Koon v. United States 


HE QUESTION of the nature of the role of the 

probation officer in federal guidelines sentencing 

is a fundamental and recurring one. In addition, 

the recent case of Koon v. United States, 116 S.Ct. 2035 

(1996), focuses renewed attention on the role of the of- 

ficer in discussing and recommending departures and 
provides guidance for carrying out that role. 

There are various ways the independent role of the 
probation officer at sentencing is challenged or im- 
peded. The probation officer is sometimes impeded from 
doing a complete investigation by the parties’ with- 
holding information, and, for various reasons, plea 


agreements do not always accurately reflect the facts of . 


the case.’ Critics of the guideline system have periodi- 
cally complained about probation officer “advocacy” 
and called for restricting probation officers to comput- 
ing the “matrix calculations” or restricting them from 
making recommendations on “discretionary decisions” 
such as departures.’ In addition, a court will sometimes 
ask the probation office to restrict its investigation to 
the parties’ stipulations, and others may be tempted to 
do so, in order to avoid objections to the presentence re- 
port and disputed issues. 

As an initial matter, it must be noted that the proba- 
tion officer is an officer of the court. Ultimately, the 
court determines the scope of the probation officer’s role 
in sentencing in any particular district or courtroom. 
The purpose of this article is to draw together the ex- 
isting legal authority defining the role of the probation 
officer at sentencing and to make the case that preser- 
vation of an independent role for the probation officer is 
in the sentencing court’s interest in order to ensure 
that the court receives objective information, that is, in- 
formation separate from that agreed to or stipulated to 
by the parties, upon which to make the necessary sen- 
tencing determinations. It also examines new criteria 
for analyzing when a departure is appropriate, set out 
in Koon, and discusses the renewed importance of the 
probation officer’s role in applying that criteria in the 
presentence report. 


The Role of the Probation Officer in 
Guideline Sentencing 


The legal authorities which define the role of the pro- 
bation officer in federal guideline sentencing consis- 


tently define it as an integral, independent function 
apart from party stipulations. 


Rule 32 


Rule 32, Federal Rules of Criminal Procedure 
(F.R.Cr.P.), indicates that the presentence report must 
contain: 

(B) the classification of the offense and of the defendant under the 

categories established by the Sentencing Commission under 28 

US.C. § 994(a), as the probation officer believes to be applicable to 

the defendant’s case; the kinds of sentence and the sentencing 

range suggested for such a category of defendant as set forth in the 

guidelines issued by the Sentencing Commission under 28 U.S.C. 

§ 994(a)(1); and the probation officer’s explanation of any factors 

that may suggest a different sentence—within or without the ap- 

plicable guideline—that would be more appropriate, given all the 
circumstances. Rule 32(b)(4)(B) (emphasis added) 


Thus, the probation officer has a duty directed by the 
federal rules to compute and describe what the officer 
believes to be the appropriate sentence under the 
guidelines, as well as what, if any, departure the officer 
believes is appropriate. 

As recently as 1994, amendments to Rule 32, ap- 
proved by the Judicial Conference, the Supreme Court, 
and implicitly by Congress, have supported the inde- 
pendence, and importance, of the probation officer in 
preparing the draft report, receiving objections, meet- 
ing with the parties, and doing further investigation to 
attempt to resolve disputed issues, all prior to submis- 
sion of the presentence report to the court.‘ 


Sentencing Reform Act, Its Legislative History, and the 
Guidelines 


The Sentencing Reform Act provided that the proba- 
tion officer would conduct an “investigation” of the de- 
fendant, pursuant to Rule 32 F.R.Cr.P., and report that 
investigation to the court.* In addition, it is clear that 
Congress intended sentencing courts to actively exer- 
cise their discretion to accept or reject plea agreements 
to ensure that the resulting sentences meet the pur- 
poses of sentencing.® 

However, Congress recognized that the potential for 
prosecutorial charging and plea practices to effectively 
determine the sentence “could well reduce the benefits 
otherwise to be expected from the bill’s guideline sen- 
tencing system.” It directed the Sentencing Commis- 
sion to promulgate policy statements for district courts 
to use in determining whether to accept plea agree- 
ments, in order “to provide an opportunity for meaning- 
ful judicial review of proposed charge-reduction plea 
agreements, as well as other forms of plea agreements, 
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while at the same time to guard against improper judi- 
cial intrusion upon the responsibilities of the Executive 
Branch.” 

Accordingly, the Commission promulgated the Chap- 
ter Six Policy Statements to guide courts in accepting 
piea agreements. Those Policy Statements describe an 
active, independent role for the probation officer be- 
cause “[a] thorough presentence investigation is essen- 
tial in determining the facts relevant to sentencing.” 
The government is to disclose to the defendant all facts 
about the offense and the defendant known to the gov- 
ernment at the time of the plea.’® While the guidelines 
provide for “stipulations,” which are points upon which 
the parties agree or disagree," “(t]he court is not bound 
by the stipulation but may, with the aid of the presen- 
tence report, determine the facts relevant to sentenc- 
ing.”” Further: 

Even though stipulations are expected to be accurate and com- 

plete, the court cannot rely exclusively upon stipulations in ascer- 

taining the factors relevant to the determination of the sentence. 

Rather, in determining the factual basis for the sentence, the court 


will consider the stipulation, together with the results of the pre- 
sentence investigation, and any other relevant information.” 


The courts have held that courts must not ignore the 
guidelines’ suggested procedures. For example, the 
Ninth Circuit has held that it was a “clear violation” of 
the guidelines for a sentencing court not to follow the 
commentary to USSG §6B1.4(d), above, which directs 
courts to consider the presentence report as well as the 
stipulations of the parties rather than relying exclu- 
sively on stipulations, in determining the facts relevant 
to the sentence." 

Clearly, the presentence report prepared by the pro- 
bation officer is the only source of information outside 
the stipulations of the parties which the court can use 
to decide whether or not to accept those stipulations in 
fashioning the sentence, as noted above. This is also 
true regarding the court’s determination whether to ac- 
cept a plea agreement. For example, where the plea 
agreement includes a dismissal of charges or an agree- 
ment not to pursue potential charges, the court is asked 
to evaluate whether the remaining charges “adequately 
reflect the seriousness of the actual offense behavior” 
and whether the agreement will support the statutory 
purposes of sentencing or the sentencing guidelines.” 
Therefore, it is easy to see that Congress intended that 
“the probation officers will be a crucial link in the ef- 
fectiveness of both sentencing guidelines and policy 
statement.”* 


Publication 107 


There are numerous provisions in Publication 107 to 
support the independent role of the probation officer.” 
For example: 


A primary role of the probation officer is to prepare a presentence 
report of the highest quality for the court that will assist in sen- 
tencing a defendant. Under guideline sentencing, the probation of- 
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ficer’s role as the court’s independent investigator is critical, al- 
though the scope of the investigation may be determined by the 
court... . [In determining a tentative guideline range, the officer 
must] thoroughly explore and analyze the circumstances of the of- 
fense and the offender.* (emphasis added) 


The officer is to provide the court “with relevant, ob- 
jective, and verifiable information that will assist in the 
selection of a proper sentence”; and “it is crucial that a 
probation officer exercise independence as an agent of 
the court by developing factual and rule-related asser- 
tions.” 

To underscore the fact that the monograph envisions 
the probation officer doing more than providing sen- 
tence calculations based on the parties’ stipulations, it 
says that where the parties’ stipulations differ from the 
results of the officer’s investigation, the officer should 
“display the range that would have resulted if there 
had been no plea agreement” under the “Impact of the 
Plea Agreement” section of the presentence report to 
assist “the court in evaluating the impact of the plea 
agreement on the ultimate sentence.”” Finally, to fur- 
ther underscore the independent nature of the proba- 
tion officer’s investigation, the monograph also envi- 
sions that the probation officer will discuss any 
potential bases for departure and possibly make a rec- 
ommendation on departure in the “Factors That May 
Warrant Departure” section of the presentence report, 
as discussed further, below.” 


Case Law 


Not surprisingly, the courts have uniformly endorsed 
and upheld the independent role of the probation offi- 
cer in federal guideline sentencing. Some of the early 
cases examined this role in response to claims that, be- 
cause of guideline sentencing, the function of the pro- 
bation officer was now that of an advocate rather than 
of an arm of the court and that officers should not have 
private conversations with the court regarding sentenc- 
ing or should not recommend departures. The courts 
have consistently dismissed these challenges and reaf- 
firmed that the probation officer functions as an arm of 
the court in providing necessary “objective” information 
to the court. 

The Ninth Circuit law is typical on this issue. The 
court has held that the role of probation officers in in- 
vestigating offenses for sentencing or in making depar- 
ture recommendations does not violate the Constitu- 
tion.” The court said that probation officers are needed 
as much in guideline sentencing as they were before 
guidelines, when courts “highly valued the probation of- 
ficer’s reports. Surely that remains the same. In fact, 
given the attempt to achieve uniformity by use of a 
point system, the need for accurate information at the 
time of sentencing is even greater.”* By undertaking an 
independent investigation, the probation officer serves 
“to provide the trial judge with as much information as 
possible in order to make an informed decision.” 
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In a later case, the Ninth Circuit denied a defendant’s 
claim that, although Publication 107 allows officers to 
make departure recommendations, Rule 32 limits the of- 
ficers’ discussion of departure issues to merely an expla- 
nation of potential legal bases for departure and a sum- 
mary of any dispute on those bases. The court held that 


The probation officer furnishes not information alone, but also his 
or her insight into the matters covered by the presentence report. 
The probation officer’s role includes . . . offering a recommendation 
as to the ultimate sentencing decision of the judge.” 


Numerous other courts have similarly upheld the in- 
dependence of the probation officer as a necessary arm 
of the court in guideline sentencing in various con- 
texts.” Also, as noted previously, courts have upheld the 
court’s authority, and duty, to consider the probation of- 
ficer’s presentence report in addition to the stipulations 
of the parties.” 


The Officer’s Investigation in the Presentence Report 


The “Impact of the Plea Agreement” section of the 
presentence report should provide a comparison of the 
sentencing range which results from the independent 
investigation, where different, with that which results 
from the parties’ stipulations. This procedure provides 
the court with the most complete information and is 
consistent with Publication 107 and other legai author- 
ities. The recommendation will, presumably, be based 
on the guideline calculations in the body of the presen- 
tence report. The most important thing is that the court 
is provided with the maximum amount of information 
upon which to make the sentencing determination. 


Practical and Logical Necessity for Independent 
Investigation 


Realistically, the court has the ultimate authority to 
determine the “scope” of the probation officer’s role at 
sentencing.” And, to the extent that the officer’s role is 
limited, the potential for objections to the presentence 
report is admittedly minimized. However, the amount of 
information provided to the court is also minimized, 
thereby handicapping the court in its ability to exercise 
its discretion to accept or deny stipulations or plea 
agreements and to determine a just sentence based on 
all the facts of the case. Also, the goals of the Sentencing 
Reform Act of achieving consistent, proportional, and 
uniform application of the guidelines are compromised. 

There are strong practical and logical needs for an in- 
dependent probation officer at sentencing. The reason 
the court needs “objective” information, which may go 
beyond and differ from the stipulation of the parties, is 
that the court has the discretion, and, indeed, the re- 
sponsibility, to determine whether to accept the plea 
agreement, pursuant to Rule 11(e)(1)(A) and (C), and 
whether to impose a sentence in accord with any non- 
binding recommendations (“stipulations”) of the par- 
ties, pursuant to Rule 11(e)(1)(B).® And, as noted, the 


guidelines ask the court to evaluate the plea agreement 
based on whether the remaining charges “adequately 
reflect the seriousness” of the actual offense behavior 
and whether accepting the agreement would “under- 
mine the statutory purposes of sentencing or the sen- 
tencing guidelines.” The sentencing court cannot make 
these determinations if it is not given information on 
the defendant’s conduct where it may be outside of, and 
inconsistent with, the plea agreement. In other words, 
the sentencing process must provide the court with the 
information necessary to perform its duty to supervise 
the plea process and to make a sentence determination. 

To the extent that the court relies on stipulations and 
agreements, practical problems and concerns arise. The 
court is denied information on sentencing factors which 
the parties may not have anticipated or agreed upon. 
Stipulations sometimes omit, either intentionally or in- 
advertently, key facts necessary to apply the guidelines. 
Familiarity with the guidelines varies considerably 
among practitioners and prosecutors, and the parties 
cannot always identify and adequately address all per- 
tinent sentencing factors or bases for departure at the 
plea stage. For example, if the parties do not stipulate 
to adequate facts to determine role, or do not anticipate 
what ultimately appears to be a meritorious basis for 
departure, a court that does not receive such informa- 
tion, or limits itself to the stipulations of the parties, 
loses the ability to employ its sentencing discretion in a 
fully knowledgeable manner. 

Aside from such practical problems, larger, institu- 
tional concerns arise if the role of the probation officer 
in sentencing is limited on a wide-scale basis. Without 
the “check” on the system that the probation officer pro- 
vides, we would still have a complicated, resource- 
intensive guideline system, but without the measure of 
proportionality and uniformity in sentencing which the 
guidelines were created to achieve. This would primar- 
ily be because the court’s ability to supervise the plea 
bargaining process and to sentence based on all the rel- 
evant information would be significantly diluted. 

In the federal pre-guidelines charge-bargaining sys- 
tem, the parties were free to charge bargain, but the 
court was free to sentence within the statutory penalty 
of the resulting charge(s). In this manner, the court was 
able to compensate for what may have been occasional 
poor bargains to some extent. In guideline sentencing, 
if the court does not receive independent information 
from the probation officer, the court’s ability to super- 
vise the process or sentence outside the parties’ stipu- 
lations would be greatly diminished, because the court 
must sentence using the guidelines based upon the 
available facts. The result would be unwarranted dis- 
parity, with nearly total transfer of the court’s author- 
ity into the hands of the parties (particularly the gov- 
ernment), as never before. 

In addition, the probation officer’s provision of inde- 
pendent sentencing information to the court is important 
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for the court to consider and utilize departures where 
warranted. The Supreme Court recently underscored the 
importance of departures in refining guideline sentenc- 
ing (see Koon discussion, below). It is important that sen- 
tencing courts have sufficient information necessary to 
make departure determinations if they are to take full 
advantage of the opportunity to utilize that aspect of, 
and better refine, the guidelines. 


Procedural Suggestions to Narrow the Gap and to 
Enhance Fact Finding and Dispute Resolution at 
Sentencing 


Critics periodically complain that the probation offi- 
cer’s independent investigation results in the probation 
officer recommending a sentence different than that 
recommended by the parties, thereby converting the of- 
ficer into a “third advocate.” There are many reasons 
that the officer may arrive at a different calculation 
than the parties, including the fact that the officer is 
not subject to the same negotiation pressures of the 
parties and the fact that the officer does not always 
have the same perspective of the strength of some of the 
evidence as, for example, the government may have, 
given that the officer often receives merely a written 
summary of that evidence. 

While some of these differences can be minimized 
with better communication, as discussed below, it 
should first be noted that, wherever differences exist 
between the sentence calculations of the officer and the 
parties, the existence of an independent probation in- 
vestigation does not eliminate or diminish the opportu- 
nity for advocacy by the parties. On the contrary, it 
highlights and enhances the need for advocacy of the 
parties and enriches the information given the court, 
thereby helping to ensure the best sentence determina- 
tion possible by the court. Parties still have the oppor- 
tunity to convince the court of the validity of their posi- 
tions. The courts have denied any claim that the role of 
the probation officer improperly influences the court, 
finding that, in spite of recommendations made by pro- 
bation officers on sentencing factors, the court is still 
required to resolve any and all disputes and that the 
courts has the ability to read a presentence report with- 
out being improperly influenced.” 

However, no doubt sometimes the gap in calculations 
between the officer and the parties is at least partly the 
result of a failure of communication between the parties 
and the officer during the preparation of the presen- 
tence report. In other words, some sentencing “disputes” 
are simply the results of either poor communication or 
poor fact finding and dispute resolution.* Better com- 
munication can not only avoid unnecessary work by the 
officer, but it can avoid last-minute disputes and objec- 
tions, continued sentencing hearings, and surprises at 
the sentencing hearing. 

The following are some measures which may be help- 
ful in dispute resolution in that they tend to facilitate 
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the free flow of information between the parties and the 
officer and, ultimately, the court. This, in turn, assists in 
minimizing disputes, facilitating the resolution of dis- 
putes, and narrowing the gap between the position of 
the probation officer and the parties. The first three are 
used to varying degrees in some districts. The last two 
are suggested by Judge Edward R. Becker* as helpful 
fact-finding procedures used in civil practice which may 
be beneficial to criminal fact finding as well. 


1.Some districts have found it beneficial to require, or 
offer as a possibility, some form of pre-plea advisory 
conference with a probation officer for a non-binding 
computation of guidelines relevant to computing at 
least the offense level or sometimes even an esti- 
mated range (with appropriate waivers that it is non- 
binding and subject to change upon preparation of a 
full presentence report).* A few districts provide for a 
magistrate, or non-sentencing district court judge, to 
conduct the conference, which becomes in essence a 
settlement conference. All pre-plea computations or 
conferences, if they are to be meaningful, depend on 
full discovery from the government, which is perhaps 
their primary value, which in turn assists plea nego- 
tiations and presentencing disclosure.” 


2.Some districts require that the government (and de- 
fense, optionally) submit within so many days after a 
plea or trial an early statement of the facts, disputed 
issues, and applicable sentencing and guideline fac- 
tors in order to focus attention early on sentencing 
factors and to assist the probation officer. 


3.Rule 32(6)(B) F.R.Cr.P. suggests, after the parties 
submit objections to the presentence report, that the 
probation officer “may meet with the defendant, the 
defendant’s counsel, and the attorney for the govern- 
ment to discuss those objections.” While this is no 
doubt helpful, some districts find it useful, in addi- 
tion to this requirement, to require or urge both coun- 
sel to meet with the probation officer earlier, during 
the preparation of the draft presentence report, in 
order to provide maximum assistance to the officer, to 
avoid misunderstandings regarding the evidence, 
and to focus the parties’ attention on sentencing fac- 
tors early in the process. 


4. Rule 32 FR.Cr-P. directs that objections, if any, to the 
draft presentence report be submitted to the proba- 
tion officer. It does not specify what form the objec- 
tions should take. It might be helpful if the court 
were to ask or require that such objections include 
proposed findings of fact and conclusions of law on 
disputed issues, as well as notice of the nature and 
kind of evidence to be presented at sentencing on the 
issue. This would provide more assistance to the offi- 
cer in resolving the objections and would force the 
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parties to prepare for the sentencing hearing at an 
earlier time, thereby minimizing last-minute delays. 


5. Judge Becker suggests that courts provide an oppor- 
tunity for a pre-sentence conference with the court 
(at least in more complicated cases) in order to nar- 
row issues, plan evidence, minimize delay, and avoid 
last-minute submissions.” 


Obviously, most of these measures require court ini- 
tiation, but probation officers can implement some on 
their own, such as requesting early conferences with 
the parties and asking parties to submit their sentenc- 
ing positions (and legal authorities for those positions) 
prior to the issuance of the draft presentence report. 
Some probation offices may wish to discuss the feasi- 
bility of some of these measures with their court or 
seek the court’s endorsement of their requests for meet- 
ings and early submissions. 


The Role of the Probation Officer in 
Applying Koon to Departure Discussions 
and Recommendations 


Just as it is in the sentencing court’s interest to pre- 
serve the independent role of the probation officer at 
sentencing in general, it is also helpful to the court for 
the probation officer to discuss and analyze any possi- 
ble bases for departure in the presentence report. This 
is particularly true subsequent to the recent Supreme 
Court case of Koon v. United States, 116 S.Ct. 2035 
(1996). When considering and discussing possible de- 
parture grounds, it is important that the officer use the 
criteria set out in Koon, because the sentencing court 
will be expected to use that same criteria. 


Probation Officers’ Authority to Discuss and 
Recommend Departures 


As noted previously, probation officers are autho- 
rized, as part of their independent investigatory role of 
assisting the court at sentencing, to discuss departure 
factors and to make a recommendation regarding de- 
partures. Practice varies regarding the recommenda- 
tion, but, whether a recommendation is made or not, 
the presentence report should nevertheless contain an 
analysis of potential departure factors in order to assist 
the court and to provide notice to the parties. 

Rule 32 requires that the probation officer “explain” 
“any factors that may suggest a different sentence— 
within or without the applicable guideline—that would 
be more appropriate.”* Also, as discussed previously, 
courts have upheld the authority of the probation offi- 
cer to make a recommendation regarding departure: 


Nothing in 18 U.S.C. § 3553(b) (authorizing sentencing depar- 
tures), the sentencing guidelines, or the Federal Rules of Criminal 
Procedure explicitly prohibits departure recommendations in pre- 
sentence reports . . . Rule 32(c) permits, and even expects, that a 
probation officer will make a variety of sentencing reeommenda- 
tions, including those about departures.” 
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Publication 107 also indicates that the probation of- 
ficer should discuss potential departure factors. It indi- 
cates that the presentence report should include a sec- 
tion entitled “Factors That May Warrant Departure,” 
where the officer identifies and considers any factors 
that suggest a sentence outside the guideline range: 


Reporting all factors that the officer believes warrant a considera- 
tion of departure serves two purposes: It provides notice to the 
court and to counsel that the officer has considered each factor be- 
fore making a sentencing recommendation; and it allows the court 
to independently consider and analyze each factor.*' 


The notice provided by the presentence report’s dis- 
cussion of potential departure factors is important be- 
cause the Supreme Court has held that where the pre- 
sentence report discusses the basis of a_ possible 
upward departure, there is sufficient notice to the de- 
fendant of the potential departure.” Publication 107 
also indicates that the discussion of departure factors 
may include an actual recommendation to the court: 


If the recommendation entails a departure from the guidelines, it 
describes why the officer has recommended a departure to the spe- 
cific range or sentencing option. 


The officer’s (and ultimately the court’s) statement of 
reasons for a departure will henceforth involve analyz- 
ing the departure using the test set out in Koon. 


Summary of Koon 


In Koon, the sentencing court departed downward 
eight levels based on various factors. The Ninth Circuit 
reviewed the departures de novo (that is, it gave no def- 
erence to the sentencing court and did a completely 
new analysis of its own) and found all departure bases 
to be improper. However, the Supreme Court upheld 
some departure factors and reversed others. 

Several parts of the opinion are significant and of 
general interest. First, the Court held that a sentencing 
court’s decision to depart from the applicable sentenc- 
ing range is to be reviewed on appeal under an “abuse 
of discretion” standard of review, rather than under a 
de novo standard of review.“ This gives the highest 
level of deference available to the sentencing court—al- 
though actual mistakes of law are still correctable 
under such a standard.* 

Second, the Court held that sentencing courts cannot 
categorically reject a factor as a basis for departure,“ 
that only the Commission can determine whether a fac- 
tor can ever be an appropriate basis for departure.” In 
this respect, the opinion restricts the sentencing court’s 
authority to some extent, and sentencing courts will 
have to be much more careful about what they say they 
cannot consider for departures. Third, the Court set out 
a four-part test, primarily based on the Commission’s 
treatment of sentencing factors, which sentencing 
courts should use in determining whether a departure 
is appropriate or not, discussed below.” 
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More Deference for Departure Decisions 


One of the most significant and helpful parts of Koon 
for sentencing courts is its affirmation that sentencing 
courts should be afforded deference in all sentencing 
decisions, and particularly in departure decisions: 

We agree that Congress was concerned about sentencing dispari- 

ties, but we are just as convinced that Congress did not intend, by 

establishing limited appellate review, to vest in appellate courts 
wide-ranging authority over district court sentencing decisions. 

Indeed, the text of § 3742 manifests an intent that district courts 

retain much of their traditional sentencing discretion.” 


While there still is a role for appellate review of sen- 
tencing, “Congress directed courts of appeals to ‘give 
due deference to the district court’s application of the 
guidelines to the facts.’ 18 U.S.C. § 3742(e)(4). The def- 
erence that is due depends on the nature of the ques- 
tion presented.”* While no deference may be due, for in- 
stance, in determining whether the court made a 
mathematical error, “[a] district court’s decision to de- 
part from the Guidelines, by contrast, will in most cases 
be due substantial deference, for it embodies the tradi- 
tional exercise of discretion by a sentencing court.”” 

However, in giving departure decisions “substantial 
deference,” the Court did not intend that such decisions 
would be uncontrolled. For example, “before a depar- 
ture is permitted, certain aspects of the case must be 
found unusual enough for it to fall outside the heart- 
land of cases in the Guideline.”® While it is true that 
courts will be given substantial deference in this deter- 
mination because such a finding involves “a refined as- 
sessment of the many facts bearing on the outcome, in- 
formed by [the court’s] vantage point and day-to-day 
experience in criminal sentencing,”* an erroneous 
“heartland” determination can still result in reversal.* 
Indeed, demonstrating that there are still controls on 
departure decisions, the Court found that some of the 
bases for departure in the Koon case were improper.” 
In short, misapplying the Koon “test” can result in re- 
versal as an “abuse of discretion.” 


The Koon Test for Potential Bases of Departure 


The most important part of the Koon case for proba- 
tion officers and courts is the “test,” or criteria, which 
the Court said sentencing courts should follow in deter- 
mining whether to depart from the guidelines in any 
particular case.” First, a court should ask what, if any, 
features of the case potentialiy take it outside the guide- 
lines’ “heartland” and make it a special or unusual case. 
Then, assuming such a “special factor” is identified, the 
court should ask the following series of questions: 


¢ Has the Commission forbidden departures based on 
that factor? If so, the court cannot use it as a basis for 
departure. 


¢ Has the Commission encouraged departures based on 
that factor? If so, the court is authorized to depart if 
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the applicable guideline does not already take it into 
account. If the guideline does take the encouraged fac- 
tor into account, the factor must meet the “exceptional 
degree” test (below) used for discouraged factors. 


Has the Commission discouraged departures based 
on that factor? If the factor is discouraged (or if it is 
an encouraged factor already taken into account by 
the applicable guideline), the court should depart 
only if the factor is “present to an exceptional degree 
or in some other way makes the case different from. 
the ordinary case where the factor is present.” 


If the factor is not mentioned in the guidelines, the 
court must, after considering the structure and the- 
ory of both relevant individual guidelines and the 
guidelines taken as a whole, decide whether it is suf- 
ficient to take the case out of the guideline’s “heart- 
land.” However, the court must bear in mind the 
Commission’s expectation that departures based on 
grounds not mentioned in the guidelines will be 
highly infrequent. 


Several things should be noted about this test. First, 
one must identify a “special factor” which exists in the 
case before the test applies. If there is no such factor, 
there can be no potential departure. Note that a “heart- 
land” analysis is used to identify whether there is such 
a factor. The subsequent “test” primarily involves de- 
termining how the Commission has treated the special 
factor. 

The “exceptional degree” analysis is only used for en- 
couraged departure factors that were taken into ac- 
count by the applicable guideline or for discouraged de- 
parture factors. Finally, a “heartland” analysis is again 
used for departure factors not mentioned in the guide- 
lines. 

Presumably, as long as the court properly applies 
these criteria, the court’s ultimate determination will be 
afforded great deference on review under an abuse of 
discretion standard. However, there will still no doubt be 
differences in applying or determining the “exceptional 
degree” or “heartland” analysis, as evidenced by the fact 
that the justices on the Supreme Court split among 
themselves on what departure factors were proper in 
that case. This perhaps illustrates that in some respects 
departure analysis may not be any “easier” after Koon, 
but it is easier in that at least the steps and the applica- 
ble criteria to be followed are now more clear. 


Reasonableness Analysis 


The Sentencing Reform Act directs appellate courts to 
review a sentence “outside the applicable guideline 
range” for whether it is “unreasonable.”* Accordingly, 
prior to Koon, the usual appellate court departure 
analysis contained some kind of test for whether the 
basis of the departure was appropriate (which the Koon 
case has now solidified), as well as a “reasonableness” 
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review of the extent of the departure. The Supreme 
Court did not discuss the reasonableness analysis of the 
extent of departure at all. One can only surmise that 
some form of appellate review of a departure’s extent 
must survive Koon. That is, surely the extent of an oth- 
erwise valid departure could be so extreme as to amount 
to an “abuse of discretion” in itself. The reasonableness 
review of the departure extent would, however, no doubt 
be conducted on the same “abuse of discretion” basis as 
the rest of the appellate analysis of a departure.” 

One court has used a reasonableness review for the 
extent of the departure after Koon.” Also, Publication 
107 directs the probation officer, when making a de- 
parture recommendation, to “provide justification for 
the extent of the departure.” Therefore, it is recom- 
mended that if the officer makes a recommendation as 
to the extent of a departure, that the officer be mindful 
of a reasonableness standard for the extent, as well as 
the Koon test for the basis, of the departure. 


Discussion of Departure Factors in the Presentence 
Report 


Publication 107 indicates that the officer, in prepar- 
ing the “Factors That May Warrant Departure” section 
of the presentence report, should “analyze facts, com- 
pare them to the law (Guidelines Manual and case law 
for the circuit), and present an analysis of any factor 
that the court may consider as the basis for a depar- 
ture.” “The law” obviously would include a Supreme 
Court case such as Koon. Thus, the officer should dis- 
cuss and analyze potential departure factors in the pre- 
sentence report using the Koon test, above. 

The monograph currently provides a list of considera- 
tions to guide the probation officer’s analysis of possible 
departure factors.“ The considerations discuss “guided 
and unguided departures” in pre-Koon terms. These 
may still be helpful in overall analysis, but this section 
will ultimately be rewritten in light of Koon. In the 
meantime, officers should ultimately analyze potential 
departure factors using the Koon test. The court, for 
whom the discussion and recommendation is prepared, 
will be expected to use the Koon criteria in fashioning a 
departure in order to withstand appellate review. 


Conclusion 


Overall, the parties and the sentencing process are 
best served by an independent probation investigation 
at sentencing. The independent role of the probation of- 
ficer is nowhere better illustrated, nor perhaps more 
helpful to the court, than in the officer’s identification 
and discussion of potential departure factors using the 
Koon criteria, whereby the information given the court 
is maximized, and the sentencing process is enhanced 
in all respects. 

The Koon case is no doubt helpful to officers and 
courts in that it clarifies the process of departure de- 
termination. It also reaffirms that sentencing courts’ 


departure decisions are discretionary and should be 
given the highest possible deference on appeal. While 
Koon does not lift all restrictions on departures, it is 
nonetheless helpful for office. as well as courts to 
know that where the court bases a departure on a fac- 
tor which meets the Koon test, the departure decision 
is, hopefully, now more likely to be upheld on appeal. 


NOTES 


‘See, e.g., the results of an unofficial survey of the U.S. Sentencing 
Commission’s Probation Officers’ Advisory Group which was re- 
ported, and commented upon, in Federal Sentencing Reporter, Vol. 8, 
No. 6, May/June 1996. The results of one question indicate that only 
18.5 percent of the officers (representing respondent districts) re- 
ported that all calculations set forth in the agreement are supported 
by accurate and complete offense facts in 80 percent or more of the 
cases, while 39.5 percent of the respondent districts reported that 
this occurs 50 percent or less of the time. Jd. at 303, 306. 


*See, e.g., Sarner, “‘Fact Bargaining’ under the Sentencing Guide- 
lines: The Role of the Probation Department,” Federal Sentencing Re- 
porter, Vol. 8, No. 6, May/June 1996, which criticizes probation officers 
for conducting unnecessary investigations after the parties have 
reached appropriate sentencing agreements and contends that pro- 
bation officers are given too great a role in affecting sentencing de- 
terminations. She suggests that officers should conduct independent 
investigations only in rare cases. 


3See, e.g., Sady, “Eliminating the Adversarial Role of the Probation 
Office,” Federal Sentencing Reporter, Vol. 8, No. 1, Juiy/August 1995, 
which advocates such prohibitions of probation officer “advocacy.” 


‘If objections are submitted to the report, for example, the officer 
“may also conduct a further investigation and revise the presentence 
report as appropriate.” Rule 32(b)(6)(B). 


‘Title 18 U.S.C. § 3552(a). 


Title 18 U.S.C. § 3552(a) provides that “a United States probation 
officer shall make a presentence investigation of a defendant [pur- 
suant to Rule 32(c)] . . . and shall, before the imposition of sentence, 
report the results of the investigation to the court.” Significantly, Con- 
gress chose the word “investigation,” rather than, as some parties 
suggest, directing the officer to summarize the positions of the parties. 


"Report of the Senate Judiciary Committee on S. 1762, The Com- 
prehensive Crime Control Act of 1983, S.Rep.No. 225, 98th Cong., 1st 
Sess. 167 (1983) (hereinafter “S.Rep.No. 225”). 


°USSG §6A1.1, p.s., comment. 
“USSG §6B1.2, p.s., comment. 
“USSG §6B1.4(b), p.s. 

“USSG §6B1.4(d), p.s. 

8USSG §6B1.4(d), p.s., comment. 


“United States v. Strevel, 85 F.3d 501 (11th Cir. 1996). See also, 
Watt, supra, which denied a defendant’s claim that the court should 
have relied solely on the stipulation of the parties. 910 F.2d at 589. 


“USSG §6B1.2, p.s. 
6S. Rep.No. 225, at 182. 


“The Presentence Investigation Report: For Defendants Sentenced 
Under the Sentencing Reform Act of 1984, 1992 (hereinafter Publica- 
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tion 107), is a monograph setting out national standards for proba- 
tion officers issued by the Administrative Office of the U.S. Courts. 


at I-3. 

(emphasis added). 
Publication 107, p. 1-79. 
"Id. at II-89 to II-95. 


See, e.g., United States v. Belgard, 894 F.2d 1092 (9th Cir. 1990), 
cert denied, 498 U.S. 860. The court cites Supreme Court authority up- 
holding the “age-old practice of seeking information from out-of-court 
sources to guide their judgment toward a more enlightened and just 
sentence” (citing Williams v. New York, 337 U.S. 241, 250-51 (1949)). 


at 1098. 


*Jd. at 1097. See also, United States v. Watt, 910 F.2d 587 (9th Cir. 
1990). 


*United States v. Sifuentez, 30 F.3d 1047, 1049 (9th Cir. 1994), cert 
denied, 115 S.Ct. 672 (citing United States v. Belgard, 694 F.Supp. 
1488, 1496 (D.Or. 1988)). The Sifuentez court did say in dicta that it 
is possible for a probation officer, in recommending a departure, to 
use language which rises to the level of “excessive advocacy,” but it 
did not give an example of what that might be. 


Some of these cases are United States v. Johnson, 935 F.2d 47 
(4th Cir. 1991), cert denied, 502 U.S. 991; United States v. Woods, 907 
F.2d 1540 (5th Cir. 1990), cert denied, 498 U.S. 1070; United States v. 
Miller, 910 F.2d 1321, 1326 (6th Cir. 1990); and United States v. Heil- 
prin, 910 F.2d 471 (7th Cir. 1990). 


See, e.g., Strevel and Watt, supra. 


*Publication 107 at p. II-79. See examples of such comparisons in 
Publication 107, Appendix A, sample PSR #1 at p. 10 and sample PSR 
#2 at p. 16. 


*Publication 107 indicates that “the scope of the investigation may 
be determined by the court.” p. I-3. 


*See also USSG §§6B1.1 and 6B1.2, p.s. and comment, and Rule 
11(e\(3) and (4), FR.CrP. 


"USSG §6B1.2(a), p.s. and comment. 


*Sifuentez, supra, 30 F.3d at 1049 (citing its previous case of Bel- 
gard, supra, 894 F.2d at 1098-99). 


*See, e.g., Becker, “Insuring Reliable Fact Finding in Guidelines Sen- 
tencing: Must the Guarantees of the Confrontation and Due Process 
Clauses Be Applied?” 22 Cap.U.L.Rev. 1, 11 (1993). Judge Becker cites 
two cases which illustrate particularly poor fact finding processes: 
United States v. Wise, 976 F.2d 393 (8th Cir. 1992) (reh. en banc), and 
United States v. Silverman, 976 F.2d 1502 (6th Cir. 1992) (reh. en banc). 


“See Becker, supra. 


*See, e.g., discussion advocating a pre-plea calculation (purport- 
edly used in 10 districts) to reduce sentencing uncertainty in Purdy, 
“Plea Bargaining: What is the Problem and Who is Responsible?” 
Federal Sentencing Reporter, Vol. 8, No. 6, May/June 1996, p. 332. 
While some advocate the use of a full presentence report at the pre- 
disposition stage, it would seem that focusing only on the potential of- 
fense level adjustments serves to sufficiently educate the parties 
(and sometimes counsel who may not be fully familiar with the guide- 
lines), while not providing what may be a misleading expectation of 
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a specific sentencing range. Nor would a partial computation (of esti- 
mated offense level only) utilize the resources necessary to do a full 
criminal history investigation, the facts of which should be known to 
the defendant anyway. 


Such procedures, or even just full discovery by the government, 
assist plea negotiations and minimize trial or sentencing surprises 
and delays. Moreover, advanced discussion of potential guideline cal- 
culations with the defendant by both counsel (all the more if by pro- 
bation or a judicial officer) can be a factor in supporting the knowing 
and voluntariness of a plea on appeal. See, e.g., United State v. Salva, 
902 F.2d 483 (7th Cir. 1990). 


Becker, supra. 

*Rule 32(b)(4)(B), FR.Cr.P. 

*Sifuentez, supra, 30 F.3d at 1049. 

“Td. at II-89 to I-95. 

“Td. at II-89. 

“Burns v. United States, 501 U.S. 129, 135-139 (1991). 

“Jd. at 1-101. 

“Td. at 2046-2048. 

“Td. at 2047. 

“Td. at 2050. 

“Td. at 2051. 

“Td. at 2050. 

“The Court also reaffirmed the fact that, where a departure is 
based on both valid and invalid factors, a remand is required unless 
the record is clear that the district court would have imposed the 
same sentence absent reliance on the invalid factors. Jd. at 2053 (cit- 
ing Williams v. United States, 112 S.Ct. 1118-9 (1992)). 

at 2046. 

Id. 

“id. 

Td. at 2046-2047. 

For example, the majority's reversal of one of the departure fac- 
tors was based on the fact that the Supreme Court majority deter- 
mined the “heartland” of the offense of conviction to be different than 
that computed by the sentencing court. This illustrates one of the pit- 
falls of departure analysis, although the particular situation in Koon 
was complicated by the fact that the offense of conviction guideline 
cross referenced another guideline, raising the issue of which guide- 
line’s “heartland” applies. 

More specifically, the Court held that the basis for the 5-level 
downward departure, that the suspect’s misconduct contributed sig- 
nificantly to provoking the officers’ offense behavior, was valid. Id. at 
2050. However, the Court held that the 3-level downward departure 


was based on some valid and some invalid factors. It was improperly 
based on the fact that the defendant/police officers would lose their 
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jobs as a collateral consequence of their conviction (Jd. at 2052) and 
on the court’s belief that the defendant/police officers posed a low risk 
of recidivism. Id. at 2053. It was properly based on the defendant/po- 
lice officers’ high susceptibility to abuse in prison and the fact that 
they were subjected to successive state and federal prosecutions. Id. 
at 2053. The case was remanded since it was clear that the court 
would not have imposed the same sentence, absent the improper 
bases for the departure. 


57d. at 2045. The criteria are taken from United States v. Rivera, 
994 F.2d 942, 949 (1st Cir. 1993). 


“Title 18 U.S.C. § 3742(f)(2). 


*°The statute does not distinguish between a review for an appro- 
priate basis of departure and a review for the reasonableness of the 
extent of departure; it merely says a departure sentence should be 
“set aside” if it is “unresonable” and either “too high” or “too low.” 
§ 3742(f)(2)(A) and (B). The formation of the statute and the Supreme 
Court’s omission of a reasonableness review perhaps leaves the door 
open for an argument that the Court intended its “test” on appropri- 


ate bases, along with the “heartland” analysis of the “special factor” 
constitute, in effect, a reasonableness review. It is, however, only log- 
ical to think that some kind of review for extent of departure, how- 
ever deferential, is still appropriate post-Koon. 


In United States v. Cali, 87 F.3d 571 (1st Cir. 1996), the First Cir- 
cuit concluded that Koon required a change in its previous departure 
analysis, but that a review of the extent of the departure for reason- 
ableness must still be conducted. It noted, however, that the extent of 
the departure was primarily a “judgment call” of the district court 
(that is, the court would give it great deference). Id. at 580 (citing its 
pre-Koon case of United States v. Rostoff, 53 F.3d 398, 409 (1st Cir. 
1995). Interestingly, the First Circuit has again taken a leading role in 
departure analysis, having been the source of the influential Rivera 
case by now-Justice Breyer, upon which the Koon criteria are based. 


*Publication 107 at p. 
at I-92. 
pp. II-92 to II-95. 
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JOURNAL OF CRIMINAL LAW 
AND CRIMINOLOGY 


Reviewed by EUGENE H. CZAJKOSKI 


“The Social Construction of a Hate Crime Epi- 
demic,” by James B. Jacobs and Jessica S. Henry 
(Winter 1996). Although such a recommendation is 
rare from this reviewer, I strongly recommended this 
article for reading by the general population as well as 
by the broad array of people professionally concerned 
with social behavior. It will undoubtedly be an eye- 
opener for many people. As fashionable as hate crime 
has become as a cause for public worry and as abom- 
inable as it is, the authors have managed to irrefutably 
shatter the myth that hate crime amounts to an epi- 
demic. Standing against the tide of opinion, they coolly 
dissect the social construction that establishes the al- 
leged epidemic as a reality. Despite the difficulty of fac- 
ing the numerous special interests that wish for hate 
crime to be seen as an epidemic, the task of decon- 
structing the assertion of a hate crime epidemic is an 
easy one. For one thing, data do not support the asser- 
tion, and, for another, proponents of the assertion are 
both transparent and understandable as to their vested 
interests. Thus, in making their case against the notion 
of an epidemic, the authors are reasonable and calmly 
effective. They do not have to strain to make their point. 

Before analyzing the relevant data, the authors ex- 
amine the groups of people who obviously gain from 
hate crime being seen as an epidemic. Gays, lesbians, 
Jews, blacks, advocates for women, Asian-Americans, 
the physically disabled, Hispanics, religious groups, 
and ethnic minorities have all pressed for hate crime 
legislation: 


Proponents of social problems, believing that the more serious 
their problem, the more persuasive their demand for action, have 
appropriated the term “epidemic” to mobilize public attention and 
government resources. Calling a social problem an “epidemic” im- 
plies the existence of a crisis, a calamity that demands immediate 
political and social action. 


Organizations such as the Anti-Defamation League, 
the National Gay and Lesbian Task Force, and the 
Klanwatch Project of the Southern Poverty Law Center 
have been at the forefront of promoting the acceptance 
of hate crime as an epidemic. Further impetus is pro- 
vided by the media and politicians. The authors did a 
LEXIS search of news articles from 1992 to 1995 and 
found 56 stories that referred to hate crime as an epi- 
demic. Sometimes, as the authors amply illustrate, the 
media trigger hate crimes by sensational reporting of 
unfounded stories. 


Vol. 60, No. 3 


Reviews of Professional Periodicals 


Politicians, as they have with other “epidemics” such 
as child abuse and sexual harassment, have been quick 
to jump aboard the hate crime epidemic bandwagon: 


Denouncing hate crime and passing sentencing enhancement laws 
provides elected officials with an opportunity to decry bigotry. 
Politicians can propose anti-hate legislation as a cheap, quick-fix 
solution that sends powerful symbolic messages to important 
groups of constituents. Recognizing the political and symbolic im- 
portance of legislation, politicians embrace anti-bias laws, rou- 
tinely citing advocacy groups statements and statistics. 


Much of the data advanced by advocacy groups are 
from newspaper accounts which are themselves often 
unreliable. A circular frenzy can develop among politi- 
cians, advocacy groups, and the media. Even the acade- 
mic community can get caught in the swirl. In doing a 
WESTLAW search for 1992-95, the authors found 31 
published articles that contained the phrases “hate 
crime” and “epidemic.” The authors observe that “stu- 
dent law review authors have enthusiastically em- 
braced the existence of a hate crime epidemic.” 

Aggravating the false notion of a hate crime epidemic 
is what the authors call “ahistoricism.” To refer to the 
incidents of hate crime today as unprecedented in pro- 
portions is to ignore the history of what has happened 
to blacks, Jews, Asian-Americans, Indians, and 
Catholics in this country in past decades. “Suffice it to 
say, however, that the claim that the country is now ex- 
periencing unprecedented levels of violence in all these 
categories borders on the preposterous.” 

Since the passage of the 1990 Hate Crimes Statistics 
Act, the FBI has been collecting hate crime data fol- 
lowing the guidelines used for the Uniform Crime Re- 
ports. Only a small percentage of the 12,805 police 
agencies in the country have submitted any hate crime 
data and of these reporting agencies a high percentage 
reported no hate crime incidents. For 1991, only 4,558 
hate crime incidents were reported for the entire coun- 
try. “Does it make sense to say that 4,588 reported hate 
crimes constitutes an epidemic when more than 
14,872,883 index crimes were reported to the FBI in 
1991? Should an epidemic be inferred from less than 
.039% of all reported crimes?” The New York City Po- 
lice Department, which has had a Bias Crime Unit for 
15 years “reported 440 bias incidents in 1994, a rela- 
tively small number for a city which records 710,000 
felony arrests each year.” 

Complicating the whole business of counting hate 
crime is the problem of ascertaining when such a crime 
has actually occurred. The definition of a hate crime de- 
pends on knowing the motivation of the offender—an 
awesome challenge. Police authorities, unable to enter 
the mind of an offender, must seek external signs of mo- 


tivation and make subjective judgments as to their va- 
lidity. A confession by an offender that he or she van- 
dalized property because of disliking the sexual orien- 
tation of the property owner would be good evidence of 
a bias motivation. But suppose there is no confession. 
Would the mere determination of the sexual orientation 
of the victim be sufficient for resolving a hate crime 
question? In the well-worn example of a traffic dispute 
resulting in assault, it would technically not be a hate 
crime if the offender, first angered by losing a parking 
space, used a racial epithet in assaulting his victim. 
Still, it is not always clear what motivation comes first, 
anger about losing a parking space, in this example, or 
racial hatred. Legally, it would be vital to know that but 
it is not always knowable: 


A much more complex problem would be presented by attempting 
to count the number of bias crimes, for example, during the L.A. 
riots in the aftermath of the Rodney King trial. Does all the prop- 
erty damage committed by African-Americans against Korean- 
owned stores count as bias crime? 


The authors regard the uncritical acceptance of a 
hate crime epidemic as “unfortunate.” In the conclusion 
of their article they state: “This pessimistic and 
alarmist portrayal of a divided conflict-ridden commu- 
nity may create a self-fulfilling prophesy and exacer- 
bate societal divisions.” 


CRIME AND DELINQUENCY 
Reviewed by CHRISTINE J. SUTTON 


“Enforcing Social Responsibility and the Ex- 
panding Domain of the Police—Notes from the 
Portland Experience,” by E. J. Williams (April 
1996). Community policing has become increasingly 
popular because of the changes in incidence and distri- 
bution of street crime and disorder, as well as the accom- 
panying need to expand the domain of community police 
agencies to include the enforcement of social responsibil- 
ity. The focus of this article is twofold. It explores the 
sources of the rapidly increasing social chaos and also de- 
scribes the development of community policing strate- 
gies by urban policing organizations, highlighting the 
successful efforts of the Portland, Oregon, Police Bureau. 

The street crime, public disorder, and decay in Amer- 
ican cities and towns that were initially caused by the 
“out-migration” of manufacturing and semi-skilled jobs 
from the central city areas had a spiraling effect that 
led to declining city revenues and increased demands 
for services. A short-term solution was the cutback of 
services, including policing. 

The problem was compounded by the decriminaliza- 
tion of minor offenses (such as vagrancy, drunk in pub- 
lic) in the 1960s and 1970s. Deinstitutionalization of 
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mentally challenged persons in the 1980s resulted in 
an increase in the number of homeless. The homeless 
became a major source of urban street disorder. As the 
homeless population increased in the central city areas, 
the geographic space allotted them as habitat dimin- 
ished. The trend to revitalize historic districts (usually 
in the central city areas) further reduced the space 
available as alternative habitat for displaced street 
people. An erosion of street civility by the migration of 
these displaced homeless people into previously unaf- 
fected neighborhoods was further exacerbated by the 
emergence of crack cocaine in the 1980s and gang- 
related crimes. 

The continuing spiral of decay in urban neighbor- 
hoods, along with the impotence of traditional policing 
methods against the consequences of street chaos, has 
created a state of crisis for urban police organizations. 
The author equates the crisis in the public sector to 
that of bankruptcy in the private sector. The bankrupt 
organization “shuts down for good, or else is restruc- 
tured into a profit-making enterprise.” Policing now has 
to include the task of developing problem-solving 
strategies that provide rational alternatives to order; 
identifying and resolving the “root causes” of chronic 
problems at the neighborhood level. 

For the police to use problem-solving strategies re- 
quires experimentation with a variety of innovative 
and nontraditional approaches to a range of problems 
not previously considered to be within police domain. 
When implementing such strategies, the police must 
take on the new role of “ombudsmen” in getting others 
to address the problems for which they are responsible. 
This task has fallen to the police because they patrol 
the streets 24 hours a day, 7 days a week. The police 
know the neighborhood, its components and problems. 
The police also engage in coordinating problem-solving 
ventures with other social service agencies. 

Specifically looking at the Portland Police Bureau, 
the article focuses on the premise that community 
policing and the problems of law enforcement are not 
isolated from community problems. Such seems to be 
exemplified in the Portland Police Bureau’s new mis- 
sion statement which, in part, states as the Bureau’s re- 
sponsibility: “To maintain and improve community liv- 
ability by working with all citizens . . . and to promote 
individual responsibility and community commitment.” 

The Portland Police Bureau developed community 
policing by initially expanding its domain of responsi- 
bility to include education and training for corpora- 
tions, businesses, the community, and private security 
organizations, as well as other local, county, and state 
organizations. One example of its expansion of domain 
in educational services was the development of an 
Alarms Information Officer position, funded by fees 
from alarm permits. Since 97 percent of the alarm calls 
received by this agency are “false,” this new position 
provided education to the alarm industry and con- 
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sumers. Within 1 year, there was a 51 percent reduction 
in false alarm calls, resulting in a $500,000 financial 
savings to the Portland Police Bureau. 

In order to prevent the use of rental properties as 
“drug houses,” the Portland Police Bureau assisted in a 
landlord training program that focused on landlord 
rights and responsibilities, application and screening, 
signs of drug activities, eviction options, and police/ 
landlord relations. Within 2 years of implementing this 
educational program, 5,759 landlords had participated, 
representing 100,000 rental units. 

A quote from a Portland Police Bureau captain sum- 
marizes the heart and findings of the article: “We are 
not redefining the police role, as many claim. We are 
defining the police role for the first time in history.” 

“Revising Federal Sentencing Policy: Some 
Consequences of Expanding Eligibility for Alter- 
native Sanctions,” by Elaine Wolf & Marsha 
Weissman (April 1996). This study compared the cri- 
teria for imposing federal sentences of imprisonment 
adopted in 1992 by the National Council on Crime and 
Delinquency (NCCD) to the United States Sentencing 
Commission’s data for 1992 and 1993 for sentences im- 
posed under the federal sentencing guidelines. The 
comparison provided evidence that a number of offend- 
ers might be considered for alternative sentences if the 
guidelines were reformed to comport more closely to 
NCCD policy statements. 

The NCCD 1992 policy recommended expanding use 
of alternative sentencing options and reserving prison 
sentences for the following three types of offenders: 1) 
first-time felons who committed a violent or heinous 
crime, 2) repeat felons whose new crime involves a sub- 
stantial threat to public safety, and 3) felons whose 
crimes involve substantial violations of public trust. 

The federal sentencing guidelines initially created 43 
offense levels (with each successive level intended to 
reflect increasing severity of crime) and six categories 
of offender criminal history, resulting in a grid com- 
prised of 258 cells, each of which specifies a sentencing 
range. Congress’ intent was to have the grid serve as an 
advisory to judicial decision making. Judges were to re- 
tain their ability to depart from the guidelines for ag- 
gravating or mitigating factors not adequately covered 
by the Sentencing Commission and in instances where 
defendants provided substantial assistance to the gov- 
ernment in other cases. The guidelines authorize 
prison sentences for all felony convictions. Nonincar- 
ceration sentences are available for low-level offenders. 
Only 24 of the cells provide for a nonincarceration sanc- 
tion, those with an offense severity level that does not 
exceed a Level 8. None of the cells requires a noncusto- 
dial sentence such as probation or probation with spe- 
cific community conditions. There is no category of of- 
fense which, or offender who, is considered ineligible for 
prison. Even in the cell with an offense level of 1 anda 
criminal history Category I, up to 6 months of prison is 
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permitted. According to other research, the use of pro- 
bation and alternative sanctions has declined since the 
adoption of the federal guidelines. 

This study’s preliminary findings were that the 
guidelines relied too heavily on imprisonment as a 
sanction. The remainder of the study looked at the ex- 
tent to which changing federal sentencing policy to con- 
form to NCCD criteria could make additional offenders 
eligible to be considered for an alternative sanction and 
the consequences of such policy changes. 

The case data reviewed was from the United States 
Sentencing Commission and included 79,667 guideline 
cases where a sentence had been imposed in 1992 and 
1993. Based on the NCCD’s criteria, the research indi- 
cated that 31 percent (25,007) of the defendants sen- 
tenced were eligible for alternative sentences (proba- 
tion, probation with confinement, and split sentence 
combined). Reference was made to a study by the 
United States General Accounting Office (GAO) in 
1994 which found that in 1991, 73 percent of all of- 
fenders sentenced in federal court received prison sen- 
tences, 14 percent received probation, and 11 percent 
received an intermediate sanction. Furthermore, 54 
percent of these federal offenders were first-time of- 
fenders or offenders with minor criminal histories. Of 
these, 65 percent received a prison sentence, 19 percent 
probation, and 16 percent an intermediate sentence. 

To estimate the number of defendants that might 
merit a “second look” under the NCCD’s alternative 
model of sentencing, the study examined 54,079 cases 
that had been identified as ineligible for an alternative 
sentence under the guidelines. The study eliminated all 
cases having more than one criminal history point and 
offenses involving an element of violence, moral turpi- 
tude, or coercion. It also eliminated cases that had a 
victim adjustment applied, involved reckless endanger- 
ment during flight, or had a guideline enhancement for 
an aggravating role or abuse of position of trust. After 
this factoring, 19,814 cases that were identified mer- 
ited a “second look” for an alternate sentence or inter- 
mediate sentence. The study recognized that among 
these cases there existed a wide variety of behaviors, 
some of which ultimately might not lend themselves to 
a noncustodial sanction, even by the NCCD standards. 

Besides efficacy arguments, supported by findings of 
previous studies, the fiscal consequences of a policy 
that relies almost exclusively on imprisonment were 
found to be enormous. For example, in 1993 the new 
construction costs per inmate bed averaged $54,000 
and the yearly cost to house an inmate was nearly 
$20,000. A GAO report notes that Bureau of Prisons fa- 
cilities have increased from 89 in 1989 to 103 in 1993 
and are expected to rise to 154 by 1997. 

The study concluded with the suggestion that the 
guidelines be revised to be more closely aligned with the 
NCCD policy, which would bring the guidelines closer to 
Congress’ intent in the 1984 Sentencing Reform Act. 
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AMERICAN JOURNAL OF 
ORTHOPSYCHIATRY 


Reviewed by CHARLES E. SMITH, M.D. 


“Trauma and Its Sequelae in Male Prisoners: 
Effects of Confinement, Overcrowding, and Di- 
minished Services,” by Terry A. Kupers, M.D. 
(April 1996). Winston Churchill, who was concerned 
with prison reform during his earlier years, observed 
something to the effect that a society’s treatment of its 
prisoners represents a critical index of the level of its 
civilization. At this time, when our prison populations 
have increased threefold over the past 15 years or so, 
the author of this provocative article stresses current 
indications for far-reaching prison reform. Focusing on 
the plight of mentally ill and psychologically trauma- 
tized prisoners, Kupers dramatizes the unspeakable 
suffering of these men in today’s overcrowded, under- 
staffed prisons. In the absence of appropriate support, 
these afflicted prisoners, who comprise an estimated 25 
percent of some prison populations, are faced with over- 
crowding, threats of violence including rape, and often 
unpleasant, unsanitary living conditions. 

The deinstitutionalization of the mentally ill has led 
to increasing numbers of mentally ill among the home- 
less as well as in jails and prisons. Inadequate prison 
mental health services and serious overcrowding have 
contributed to increased stress among mentally ill pris- 
oners. Prison personnel make increased use of segrega- 
tion and harsh punishments in their efforts to deal with 
inmates who have become more resistant if not recalci- 
trant. The author, who is a psychiatrist, points to the 
linkage between childhood traumas suffered by many 
of these men and the psychiatric morbidity experienced 
during their confinement. 

Bias against mental illness has never encouraged the 
development of mental health services in prisons. With 
the scarcity of mental health services in most prison 
systems, the attention of correctional mental health 
workers tends to be directed toward inmates suffering 
with major mental illness such as schizophrenia or de- 
pression. Rising rates of suicides in jails and prisons 
have resulted in the development of suicide prevention 
programs. Stress syndromes, which are very common in 
correctional institutions, receive little if any attention. 
In the absence of treatment resources, there is little im- 
petus to diagnose stress disorders. Left to their own de- 
vices, prison custodial officers are prone to prescribe 
segregation for hapless victims of stress, which, as often 


as not, simply exacerbates the problem. In closing, the - 


author points to the implications that these observa- 
tions have for criminal justice policy. Clearly, mental 
health services in correctional institutions need to be 
expanded, and rehabilitation programs need to be 
strengthened. Kupers also questions the notion that 


harsher sentences and imprisonment will solve the 
problem of crime in the United States. Finally, he cites 
the importance of release planning in effecting more ac- 
ceptable post release adjustment. 


THE PRETRIAL REPORTER 
Reviewed by GEORGE F. MORIARTY, JR. 


The venue for the prosecution of juvenile defendants 
has been the subject of public debate nationwide. It 
would appear that younger and younger defendants are 
being prosecuted as adults. the “Research” section of 
the June/July 1996 Reporter covers a recently released 
Florida study on “The Transfer of Juveniles to Criminal 
Court: Does It Make a Difference?” 

While the argument is made that increased adjudica- 
tion of juveniles in criminal court helps to enhance pub- 
lic safety, the study of recidivism rates of juvenile trans- 
fer and nontransfer cases in Florida found that 
transferred juveniles recidivate faster and more often 
than youths adjudicated in juvenile court. 

A sample of 2,738 juvenile offenders transferred to 
adult court in 1987 was compared to a corresponding 
sample of delinquents retained in juvenile court. The two 
groups were matched on several factors: seriousness of 
offense, length of sentence, prior offenses, and sociodemo- 
graphic characteristics. Comparisons were made for re- 
cidivism rates—rates of rearrest, seriousness of rearrest, 
and time to failure— between the groups based on arrest 
data through December 31, 1988. 

Major findings included: 


e Thirty percent of transferred juveniles were rear- 
rested compared to 19 percent of nontransferred ju- 
veniles. 


e Ninety-three percent of rearrested juvenile transfers 
were arrested for felonies compared to 85 percent of 
rearrested nontransferred juveniles. 


e Rearrested juvenile transfers committed a new of- 
fense after 135 days while rearrested nontransferred 
juveniles committed a new offense after 277 days. 


The conclusion drawn from the study is that transfer in 

Florida has little deterrent value and has not produced 

any incapacitative benefits that enhance public safety. 
* 

An evaluation of the Connecticut Alternatives to In- 
carceration Program (AIP) was also covered in the issue. 
Entitled “Longitudinal Study: Alternatives to Incarcera- 
tion Sentencing Evaluation, Year 2,” the study found that 
offenders sentenced to community programs in most in- 
stances posed less risk to public safety as measured by 
new arrests over time than a comparison sample of of- 
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fenders who were released after having been incarcer- 
ated. The first phase of the study had earlier determined 
that pretrial defendants released on conditions were less 
likely to fail to appear or be rearrested for a new crime 
than defendants who posted bail without conditions. 

The AIP is a statewide network of more than 50 pub- 
lic and private agencies and organizations that provide 
various treatment and community-based programs 
such as day reporting programs, community services, 
half-way houses, electronic monitoring, intensive su- 
pervision, and other alternatives. The evaluation was 
based on a comparison of offenders who had been con- 
victed of “moderately serious offenses,” defined as those 
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eligible for, but not mandated to serve, a prison or jail 
sentence. The groups were matched on sex and most se- 
rious charge at conviction. Recidivism was measured in 
terms of frequency of arrests during a 12-month and a 
24-month period following disposition or release. 

Of a sample of 651 offenders sentenced to AIP, 48 
percent were rearrested within 2 years. The rearrest 
rate for incarcerated offenders (a total of 582 individu- 
als) was 56 percent. The study found that for every four 
arrests of offenders sentenced to incarceration, there 
were less than three arrests for AIP participants. For 
drug offenses, AIP offenders had half the rate of those 
in the incarcerated sample. 
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Blame: A Password to the Psyche 


The Trouble With Blame: Victims, Perpetrators, and 
Responsibility. By Sharon Lamb. Cambridge, MA: Har- 
vard University Press, 1996. Pp. 244. $22.95. 


This very readable book is an excellent whetstone for 
sharpening the reader’s understanding of the mental 
operations of offenders and their victims. 

In 186 pages of text, author Sharon Lamb draws from 
literary fiction, philosophy, psychology, penology, lin- 
guistics, entertainment, and studies of popular beliefs 
to disclose and assay the psychological interrelation- 
ships of the perpetrator, the victim, and the nonperpe- 
trator, nonvictim onlookers. Her six chapters concen- 
trate on the concept of blame, the analysis of the 
victim’s self-blame, the perpetrator’s blaming of the vic- 
tim, the social context of the onlookers, the develop- 
ment of persons into victims and perpetrators who 
blame, and the injury-healing effects of forgiveness and 
punishment. Through it all, her language flows well; 
technical concepts, and her often strong positions, are 
expressed clearly for the layperson and the expert 
alike. She challenges the reader with questions, many 
of which she answers. She is not tedious. Furthermore, 
her many endnotes provide supplemental materials for 
pursuing specific issues in depth and provide helpful 
commentary to the main text. The utility of the book is 
further enhanced by the index. 

Victims are frequently seen blaming themselves for 
the injuries caused by others, for many reasons not the 
least of which is to preserve the stability of the victim’s 
own environment. Perpetrators of injury blame their 
victims, possibly to protect themselves against the dis- 
comfiting effects of shame. Believing that female victims 
of sexual abuse at the hands of male perpetrators ex- 
cessively blame themselves, Lamb does not entirely 
gainsay the notion that a victim may have some mea- 
sure of responsibility for her predicament. Herself twice 
victimized by sexual abuse, she discusses and rejects the 
poles of total determinism and total freedom from ex- 
ternal forces and asks where, if anywhere, do you draw 
the line in assigning responsibility to perpetrators and 
in absolving victims of their self-imposed responsibility? 
Lamb does not, however, discuss sufficiently the idea 
that, in life’s never-ending complexity, one injury- 
producing incident might involve elements of both vic- 
tim and perpetrator on the parts of all involved. 

The weakest portion of the book by far is chapter 4, 
“Onlookers.” There she moves from a valuable discus- 
sion of why and how people assess blame to discrediting 
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the factual bases of the so-called “backlash movements.” 
These “movements,” such as the False Memory Syn- 
drome Foundation and the adherents to Katie Roiphe’s 
book The Morning After, attempt to discredit the accu- 
racy of reports of sexual abuse and date rape. Sharon 
Lamb appears to argue that these movements are faulty 
in part because she says they are. How could she or any- 
one know as fact, even through academic studies, that 
there is generally little likelihood that allegations made 
in divorce-custody disputes are false? It is no surprise 
that no endnote is attached to her statement that “to 
preserve one innocent man from being punished we 
would probably sacrifice two hundred children.” 

Lamb is an academic psychologist whose criticisms of 
criminal justice systems and her suggestions of mean- 
ingful alternatives to incarceration are not shown to be 
sufficiently grounded in empirical data. Nevertheless, 
her insights into the importance of criminal sentences 
as vehicles for the healing of victims and as opportuni- 
ties for perpetrators to express remorse are worth read- 
ing. She is at her best when she clearly presents such 
psychological topics as Post-Traumatic Stress Disorder. 

Many readers will disagree with some of Sharon 
Lamb’s suggestions, but in doing so will discover in 
themselves their own biases about how blame should 
be attributed. The paramount value of the book is the 
opportunity it provides the reader to discern his or her 
own position on the important issues of responsibility 
for harm. Many readers will initially object to her use 
of the stereotype of the male-perpetrator-of-sexual- 
abuse-against-the-female-victim as the context of her 
discussions. Nevertheless, the thoughtful reader can 
extrapolate valuable principles of human understand- 
ing from this context and consider them in other con- 
texts of victimization. 


St. Louis, Missouri Davip D. NocE 


Working the Program 


Partners in Change. By Edward M. Read. Center City, 
MN: Hazelden Foundation, 1996. Pp. 180. $17.95. 


Regular readers of Federal Probation will certainly 
recognize the author of this book. Ed Read has written 
a number of articles on alcoholism and the use of 
Twelve Step programs in working with the addicted of- 
fender towards recovery and change. 

In the first chapter of Partners in Change, Read urges 
criminal justice professionals who are working with al- 
coholics and addicts to get out from behind the desk 
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and “reach into the recovering community as we search 
for resourceful and experienced allies.” We can’t do it 
alone. We need to seek out the people and the programs 
that have been successful. In short, we need to work in 
partnership with the Twelve Step programs in order to 
be successful. 

Read is admittedly and unabashedly a strong propo- 
nent of Alcoholics Anonymous and other Twelve Step 
programs. He makes no apology for his philosophy and 
beliefs, but gives us a clear rationale for them. His ar- 
guments are compelling and simple. It has been his ex- 
perience that the community corrections professional 
can be most effective and have a real impact on the of- 
fender’s addiction if he or she knows how to work with 
Twelve Step programs. 

Although he touches on a variety of available pro- 
grams and addictions, his main focus is on alcoholics 
and Alcoholics Anonymous (AA). I share Read’s belief in 
the value and power of AA. It is free. (Critical in a time 
of diminishing resources.) It is available everywhere. 
And most importantly, it works. What Read accom- 
plishes in Partners in Change is to help us understand 
how it works. 

Chapter 4, “Step by Step: An Inside View of the 
Twelve Steps,” and Chapter 5, “Working the Program: 
Practical Supervision Techniques,” are, in Read’s words, 
the “heart and soul” of his message. In chapter 4, he ex- 
plains each of the Twelve Steps and provides Step Work 
Pointers—what you need to remember when “working 
the step.” 

Chapter 5 is what sets this book apart from other lit- 
erature about the Twelve Steps. It is here that Read pro- 
vides the probation officer, pretrial services officer, or pa- 
role agent with practical, useful, and concrete 
suggestions on how to make the program work for the 
offender and defendant. He tells us how to make in- 
formed referrals, describing the different types of meet- 
ings available. He offers specific and concrete ways to 
overcome denial and work with resistance. He lists the 
typical objections we hear from offenders and defen- 
dants and suggests simple and effective responses. He 
discusses ways to verify attendance at meetings without 
getting caught in the slip-signing scams. Since sponsors 
are an integral part of the program, Read explains their 
role in the recovery process and provides answers to fre- 
quently asked questions about sponsorship. He ends the 
chapter with a helpful list of do’s and don'ts. 

Read discusses the impact of addiction on the family 
system and the family’s role in the offender’s recovery. 
He discusses a variety of ways in which the officer can 
respond to the family and involve them in the recovery 
process. He introduces us to Al-Anon, a Twelve Step 
support group for family and friends of alcoholics. 

In the appendices, Read provides a list of other 
community-based support groups, a suggested reading 
list, and a glossary of most commonly used Twelve Step 
program terms. 
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Partners in Change is meant to be a handbook, an 
easy reference guide. It is a comprehensive, insightful, 
and sensitive look at how Twelve Step programs work. 
For the most part, each chapter stands on its own. 
Chapters 4 and 5 contain the essence of what the 
reader needs. The good news is that every chapter in 
the book is worth reading. 

Read Partners in Change if you are a community cor- 
rections professional whose work places you in a posi- 
tion to help addicts or alcoholics recover from their ad- 
diction. Read it if you have a family member or a friend 
who suffers from addiction. Finally, follow Read’s sug- 
gestion to attend AA meetings. It is in the rooms that 
we hear the experiences, strength, and hope that con- 
vince us that the program “works if you work it.” 


Washington, DC Kate LYNOTT 


A Blueprint for Correctional Policy 


Choosing Correctional Options That Work: Defining 
the Demand and Evaluating the Supply. Edited by Alan 
T. Harland. Thousand Oaks, CA: Sage Publications, 
1996. Pp. 275. $18.95 (softcover); $45 (hardcover). 


All too frequently correctional administrators—both 
in the institutional setting and in the community—are 
called upon to adopt strategies and implement pro- 
grams of dubious merit. These directives, usually origi- 
nating with legislative bodies and elected officials more 
‘interested in generating favorable sound bites than 
seeking long-term solutions to serious problems, are is- 
sued without sufficient study, lack clearly defined goals, 
and rarely contain a meaningful research component. 
As a result, criminal justice professionals are forced to 
go from one correctional fad to another—oftentimes 
widening the net of social control—in an attempt to pla- 
cate those who drive policy and set agency funding lev- 
els. In Choosing Correctional Options That Work: Defin- 
ing the Demand and Evaluating the Supply, a number 
of respected criminal justice scholars offer a blueprint 
on how correctional policy ought to be developed, im- 
plemented, and evaluated. 

In chapter 1, Alan T. Harland, head of the graduate 
program and former chair of the Department of Crimi- 
nal Justice at Temple University in Philadelphia, sug- 
gests how the selection of correctional options might be 
structured and emphasizes the importance of employ- 
ing a rational assessment model as a tool to assist in 
this process. In addition, he stresses the importance of 
a “close and ongoing collaboration between the key de- 
cision maker and the research scientist,” a message 
found throughout this text. 

James Bonta, chief of corrections research in the Of- 
fice of Solicitor General of Canada and an adjunct re- 
search professor at Carleton University, discusses in 
the second chapter the history and the importance of of- 
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fender risk-need assessments in correctional rehabili- 
tation programming. Building on the previous chapter, 
Peter R. Jones, an associate professor in the Depart- 
ment of Criminal Justice at Temple University in 
Philadelphia, looks at risk prediction and offers guid- 
ance on developing prediction research designs. 

In chapter 4, Francis T. Cullen, Distinguished Re- 
search Professor of Criminal Justice and Sociology at 
the University of Cincinnati, John Paul Wright, assis- 
tant professor of criminal justice at East Tennessee 
State University, and Brandon K. Applegate, a doctoral 
candidate at the University of Cincinnati, provide a 
comprehensive examination of intermediate sanctions, 
which they refer to as the “community control move- 
ment.” Specifically, they studied the efficacy of inten- 
sive supervision programs, home confinement and elec- 
tronic monitoring, drug testing, and boot camps. Based 
upon a number of studies, they offer six provisional con- 
clusions about intermediate sanctions, as follows: 


1. Control in the community will not resolve the correctional cri- 
sis in the United States. 


2. More correctional control in the community will mean that 
more offenders will be detected committing crimes and, espe- 
cially, violating conditions of their supervision. 


3. The success in detecting technical violations is inconsistent 
with the need to reduce prison crowding and the concomitant 
fiscal crisis. 


4. Intermediate punishments are unlikely to deter criminal be- 
havior more effectively than regular probation or prison place- 
ments. 


5. Intermediate punishments appear to be more effective if cou- 
pled with treatment interventions. 


6. Without more evaluation research using randomized experi- 
mental designs (or quasi-experimental designs), it will be dif- 
ficult to reach more definitive conclusions about the effective- 
ness of intermediate sanctions. 


In concluding their part of the text, Cullen et al. urge 
that we “move beyond grasping at panaceas that ulti- 
mately prove disheartening failures” and accept the 
challenge “to embrace a more informed approach, which 
recognizes the limits of reform but is committed to lay- 
ing a sounder, more scientific basis for understanding 
how the benefits of correctional interventions, small 
and not so small, might be achieved.” 

Paul Gendreau, professor of psychology at the Uni- 
versity of New Brunswick in Canada, and Ted Palmer, 
recently retired as senior researcher for the California 
Youth Authority, the authors of chapters 5 and 6, review 
the correctional treatment research literature from dif- 
ferent perspectives. 

In chapter 7, Philip Harris, chairman of the Depart- 
ment of Criminal Justice at Temple University in 
Philadelphia, and Stephen Smith, student coordinator 
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at the Ambler Campus of Temple University’s Depart- 
ment of Criminal Justice, provide an excellent guide to 
the implementation process, in which they identify a 
number of conditions necessary for success. Too, they 
stress that “implementation is an ongoing process of 
adaptation, negotiation, and communication.” This 
chapter is particularly valuable to correctional adminis- 
trators charged with the task of creating new programs. 
Joan Petersilia, professor in the Criminology, Law, 
and Society Program of the School of Social Ecology at 
the University of California at Irvine, contributes the 
closing chapter of the text, in which she reenforces the 
message found throughout the book that researchers 
and practitioners must join together to provide focus to 
the crime control debate, to positively impact correc- 
tional policy by identifying and promoting those strate- - 
gies that work, and to furnish the leadership necessary 
for a rational approach to managing and treating a 
troubled population. In summary, Choosing Correc- 
tional Options That Work is an excellent collaborative 
effort and one that should be read by policy makers, re- 
searchers, and criminal justice practitioners. 


Huntsville, Texas DAN RICHARD BETO 


A Multidimensional Approach 


Alcoholism Treatment: A Social Work Perspective. By 
Katherine van Wormer. Chicago, IL: Nelson-Hall Pub- 
lishers, 1995. Pp. 356. $25. 


According to the U.S. Department of Health and 
Human Services, 1 million Americans exhibit some 
symptoms of alcohol dependence; 7.2 million more abuse 
alcohol but do not show symptoms of alcohol depen- 
dence. In addition, alcohol use is correlated with a di- 
verse group of negative outcomes including diseases and 
disorders, significant economic loss, and the commission 
of violent crime such as homicide, assault, and rape. 

Many practitioners recognize the importance of alco- 
hol treatment but do not know how to work effectively 
within the substance abuse treatment field. Alcoholism 
Treatment: A Social Work Perspective was written “to 
bring together in one work the essence of alcoholism 
counseling treatment” (p. xiv). Van Wormer notes that 
the secondary goal of the book is to provide an ecologi- 
cal perspective for the alcoholism/addictions field. 

To accomplish these goals, the book is divided into 
three parts. Part 1, “The Context of Social Work Prac- 
tice in Alcoholism Treatment,” describes the ecological 
approach to alcoholism treatment and explains the his- 
torical and contemporary contexts in alcoholism treat- 
ment. Van Wormer’s explication of the ecological ap- 
proach to alcoholism treatment is probably the most 
important aspect of the book and, as such, will be the 
primary focus of this review. 
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Ecology is an “interactionist framework” that ex- 
plores the interaction between the person and the envi- 
ronment (p. 7). Furthermore, the ecological perspective 
has the “advantage of taking into account the complex- 
ities of addiction as an individual disturbance and fam- 
ily disturbance with strong biopsychosocial implica- 
tions” (p. 9). In other words, effective alcoholism 
treatment should explore biological, psychological, and 
social factors. 

Parts 2 and 3 utilize ecological concepts to examine 
the skills that are necessary for professional practice 
with alcoholic clients. Part 2, “Aspects of Addiction,” 
considers the biology of alcoholism, the cognitive 
processes that may contribute to its correction, and the 
loss and grief associated with the cessation of drinking. 
Van Wormer provides a thorough explanation of the bi- 
ological processes that occur when alcohol is ingested 
and a thorough review of the literature regarding fac- 
tors in the etiology of alcoholism. The research suggests 
that the notion of alcoholism as a disease process is a 
correct one. Finally, diseases that are associated with 
alcoholism, such as cirrhosis, Korsakoff’s psychosis, and 
fetal alcohol syndrome, are described in detail. Treat- 
ment providers will find much of the information pre- 
sented in this chapter helpful in the reeducation of 
their clients. 

Client reeducation is also accomplished through a 
process known as cognitive restructuring. Chapter 5, 


“Alcoholism as a Way of Thinking,” explores the psycho- 
logical component of alcoholism. Van Wormer describes 
a pattern of cognitive distortion, which she terms alco- 
holic thinking, that is present in most alcoholics. Alco- 
holics often exhibit a tendency toward extreme behav- 


ior, all-or-nothing thinking, polarized thinking, 
negativism and depression, and denial. Cognitive treat- 
ment is the prescription for change. Clients are taught 
to recognize “stinking thinking” or irrational thinking 
and to engage in self-talk and positive restructuring. 
Such techniques also may help alcoholics cope with the 
grief and loss feelings that are typical during the “re- 
covery” phase. 

Pari 3, “Social Work Practice With the Alcoholic 
Client,” explores the everyday reality of conducting al- 
coholism treatment. One chapter surveys the treatment 
modalities that are appropriate for diverse groups in- 
cluding women, racial and ethnic minorities, and gays 
and lesbians. Family work and group therapy exercises 
are outlined in separate chapters. This section of the 
book offers the practitioner specific techniques to em- 
ploy with alcoholic clients and their families. In addi- 
tion, van Wormer clearly explains the purpose of each 
exercise and includes case histories that reinforce spe- 
cific techniques. This portion of the book will be very 
helpful to persons who may not have extensive training 
in alcoholism counseling. 

Van Wormer concludes with chapters that discuss the 
economic, sociological, and legal dynamics of alcoholism 
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and general social work issues. These chapters explore 
various treatment modalities, working conditions faced 
by social workers, and legal aspects of treatment. Two 
assessment techniques are introduced and explained. 
Finally, a section on prevention concludes the book. 
Van Wormer asserts in her preface: “I wish to offer a 
concise work that summarizes both practice and theory 
and introduces a meaningful framework into a rapidly 
emerging field, alcoholism and substance abuse coun- 
seling” (p. xv). Van Wormer has exceeded her goals. She 
offers a book that is highly readable, well organized, 
and thought provoking. Succinct summaries, thorough 
review questions, and a complete bibliography are ad- 
ditional highlights. This book is probably the most thor- 
ough piece of literature regarding alcoholism treatment 
to date. College instructors will find it an exceptional 
supplement to their substance abuse classes, and even 
general readers should find the book fascinating. 


Huntsville, Texas PATRICIA KING 


Disparity in the System 


Search and Destroy: African-American Males in the 
Criminal Justice System. By Jerome G. Miller. New 
York: Cambridge University Press, 1996. Pp. 304. $30. 


The title of the book is somewhat deceiving. Author 
Jerry Miller offers readers far more than another dis- 
cussion on black-white relationships or overrepresenta- 
tion of minorities in the criminal justice system. I found 
far more than I anticipated in the wake of Rodney King, 
O.J. Simpson, and a few media-hyped border clashes 
with illegal immigrants. Search and Destroy is a read- 
able and well-documented commentary on criminal jus- 
tice today. 

It may be helpful for the reader to know of Miller’s 
credentials. He is not a local journalist or talk show 
celebrity who elected to publish on a topic that is now 
in vogue. Rather, he is a man who knows the field and 
has held controversial positions over the past 30 years. 
This is the same Miller who closed the juvenile correc- 
tional centers (reform schools) in Massachusetts and 
placed their wards in private treatment centers in New 
England. He also has served as a corrections commis- 
sioner and welfare system director. He currently is the 
court-appointed overseer of the social service-foster 
care system in Washington, DC. Miller knows the sys- 
tem from the inside and has enough credibility to war- 
rant the attention of his colleagues. 

Much of the book relates to politics and policy. It fo- 
cuses on important questions. For example, why do we 
keep incarcerating more and more of our citizens? In- 
carceration has so little rehabilitative value or effect on 
recidivism. Why is it that money for the “war on drugs” 
is all going toward enforcement, rather than for offering 
employment or meeting the social-educational needs of 


the urban minority groups that we target? Or, what ef- 
fect have the determinate sentence or federal sentenc- 
ing guidelines had on the length of incarceration of the 
various races? And, are policies that we promulgate and 
follow discriminatory? 

In a book that is followed by 61 pages of reference ci- 
tations and index, Miller answers many of these ques- 
tions in a rather interesting fashion. For example, just 
what does the Hopi Indian Rain Dance have to do with 
criminal justice? A century ago, tribal groups gathered 
to perform such a dance in times of difficulty and 
drought. There was never much correlation between 
the dance and the arrival of rain or relief from oppres- 
sion, but there was a new spirit or sense of social soli- 
darity. The same happens in criminal justice. Miller 
lays a foundation for viewing the criminal justice rite of 
arrest, booking, jailing, occasional conviction, and sen- 
tencing along the same lines. Many of our actions to 
pick up petty offenders have nothing to do with lower- 
ing the crime rate. But they do make the troops on the 
front line in the war against crime feel better. We must 
be doing a good job if we can arrest more people and 
give them more time in custody. 

Through Miller’s good use of data, the reader will 
probably be convinced that members of minority groups 
are targeted for or subject to enforcement differently 
than white citizens. Miller argues that such targeting is 
unrelated to criminal behavior. Rather, the targeting re- 
sults in the establishment of a “record” for young blacks 
and Hispanics when they first hit their teenage years. 
They begin by having a sentence or length of time in 
custody longer than white peers, even at age 12 or 13. 
Often they are given court-appointed attorneys who do 
little to help them. Frequently, they are charged with 
minor offenses, but the establishment of this “record” 
takes away their hope, reduces chances of employment, 
and sets them on the self-fulfilling road to being a real 


- criminal as an adult. Certainly, not all readers will 


agree with Miller or his data, but the questions that he 
asks are important and are worthy of attention. 
Probation is viewed as a very important service. In 
fact, Miller clearly supports the operation of our juvenile 
courts and the rehabilitative efforts of all who do proba- 
tion work. Unfortunately, he tells us of the demise of the 
probation system. During the past few years, many pro- 
bation departments have taken on intensive supervision 
projects. The goal of probation in many areas has be- 
come that of enforcement and revocation. The old goal of 
counseling and supporting has taken a back seat. The 
shift from counseling, drug abuse treatment, and good 
fatherly guidance to electronic surveillance and zero tol- 
erance enforcement is not seen as healthy. A 1994 na- 
tional survey of police chiefs, sheriffs, prosecutors, 
judges, and probation and parole directors revealed that 
the probation folks were the least likely to want alter- 
natives to incarceration implemented in their jurisdic- 
tions. This is somewhat shocking. Even by including 
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such documented, shocking statements, the reader is 
not accused of being deliberately racist or discrimina- 
tory. Rather, the criminal justice system as a whole is 
blamed for use of policy and procedure that uninten- 
tionally result in prison populations that are over- 
whelmingly black and Hispanic. 


Fairfax, Virginia Eric T. ASSUR 


Reports Received 


Domestic and Sexual Violence Data Collection: A Re- 
port to Congress Under the Violence Against Women Act. 
National Institute of Justice and Bureau of Justice Sta- 
tistics, U.S. Department of Justice, Washington, DC, 
July 1996. Pp. 84. The publication—a report to Con- 
gress—relates the findings of the “Project to Assess 
State and Federal Data on Domestic Violence and Sex- 
ual Assault.” The objectives of the study were to iden- 
tify ways that states can centralize data collection on 
the incidence of sexual and domestic violence offenses 
and to examine the problems of statistical recordkeep- 
ing at the federal level for domestic violence-related 
criminal complaints. 


Evaluation of Drug Treatment in Local Corrections. 
National Institute of Justice, U.S. Department of Jus- 
tice, Washington, DC, May 1996. Pp. 153. The National 
Institute of Justice awarded the National Council on 
Crime and Delinquency a grant to evaluate several 
drug treatment programs in local jails. The study was 
designed to provide detailed and systematic descrip- 
tions of participants and treatment program compo- 
nents for the programs. The report details the findings 
and provides information about the various issues con- 
fronting treatment providers. 


Programs That Work: Public Recreation in High Risk 
Environments. National Recreation and Park Associa- 
tion, Arlington, Virginia, 1996. Pp. 88. The report de- 
scribes the work of public park and recreation systems 
nationwide and that of other agencies, individuals, and 
organizations that often collaborate with them. It pro- 
files 21 programs that embrace gang prevention and in- 
tervention, academic achievement, natural resource 
leadership training, substance abuse prevention, com- 
munity empowerment, employment training and entre- 
preneurship, and artistic enrichment. 


Regional Seminar Series on Developing and Imple- 
menting Antistalking Codes. Bureau of Justice Assis- 
tance, U.S. Department of Justice, Washington, DC, 
June 1996. Pp. 154. The monograph is based on the re- 
gional seminar series “Developing and Implementing 
Antistalking Codes” that was conducted to acquaint 
state policymakers with the model antistalking code 
developed by the National Criminal Justice Associa- 
tion. It includes an overview of the seminar proceedings 
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and findings, a profile of existing state antistalking 
statutes, an analysis of recent state appellate court de- 
cisions in stalking cases, and information on develop- 
ments in the area of civil protective order laws. 


Books Received 


Americans View Crime and Justice: A National Pub- 
lic Opinion Survey. Edited by Timothy J. Flanagan and 
Dennis R. Longmire. Thousand Oaks, CA: Sage Publi- 
cations, 1996. Pp. 219. 


Corrections in the Community. By Edward J. Latessa 
and Harry E. Allen. Cincinnati, OH: Anderson Publish- 
ing Company, 1997. Pp. 475. 


Crack Cocaine, Crime, and Women: Legal, Social, and 
Treatment Issues. By Sue Mahan. Thousand Oaks, CA: 
Sage Publications, 1996. Pp. 93. 


Doing Life: Reflections of Men and Women Serving 
Life Sentences. By Howard Zehr. Intercourse, PA: Good 
Books, 1996. Pp. 124. $15.95. 


September 1996 


Drug Control and the Courts. By James A. Inciardi, 
Duane C. McBride, and James E. Rivers. Thousand 
Oaks, CA: Sage Publications, 1996. Pp. 130. 


Risky Business: Managing Employee Violence in the 
Workplace. By Lynne Falkin McClure. Binghamton, NY: 
The Haworth Press, 1996. Pp. 208. $39.95 (hard); 
$24.95 (soft). 


Soledad Women: Wives of Prisoners Speak Out. By 
Lori B. Girshick. Westport, CT: Praeger Publishers, 
1996. Pp. 145. $49.95. 


Three Strikes and You’re Out: Vengeance as Public 
Policy. Edited by David Shichor and Dale K. Sechrest. 
Thousand Oaks, CA: Sage Publications, 1996. Pp. 290. 


Transforming Criminal Policy: Spheres of Influence 
in the United States, The Netherlands, and England 
and Wales During the 1980s. By Andrew Rutherford. 
Winchester, England: Waterside Press, 1996. Pp. 160. 
$25. 
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The U.S. Department of Justice reports that al- 
most 3.8 million adult men and women were on proba- 
tion or parole at the end of 1995, an increase of about 
119,000 during the year. That is, there were more than 
3,090,000 adults under federal, state, or local jurisdiction 
on probation on December 31, 1995, and more than 
700,000 on parole. The 3.2 percent increase for 1995 was 
slightly lower than the 3.4 percent average annual 
growth rate since 1990. Half of all offenders on probation 
in 1995 were on probation for a felony. A quarter were on 
probation for a misdemeanor. One in every six proba- 
tioners had been convicted of driving while intoxicated or 
under the influence. Nearly all of the offenders on parole 
(94 percent) had served a felony sentence. Texas had the 
largest number of residents on probation and parole, 
with more than 518,000 under community supervision, 
followed by California with nearly 379,000 (from the Bu- 
reau of Justice Statistics press release for “Probation and 
Parole Populations in the U.S., 1995,” June 30, 1996). 


Chief Justice Rehnquist has designated the five 
members of the new U.S. Alien Terrorist Removal 
Court. The court was created by the Antiterrorism and 
Effective Death Penalty Act of 1996, which was signed 
by the President on April 24, 1996, as P.L. 104-132. By 
law, the court consists of five U.S. district court judges 
from five judicial circuits. The court has the authority 
to conduct all proceedings based on applications for re- 
moval brought by the Attorney General to determine 
whether an alien should be removed from the United 
States on the grounds of being an alien terrorist. The 
court members are Judges Earl H. Carroll (AZ), who 
will serve as chief judge, Michael A. Telesca (NY-W), 
David D. Dowd, Jr. (OH-N), William C. O’Kelley (GA-N), 
and Alfred M. Wolin (NJ). The term of appointment to 
the court is 5 years, although the original appointees 
will serve staggered terms of 1 to 5 years. 


According to the Bureau of Justice Statistics, an 
increase in the number of prosecutions and convictions 
for federal drug and immigration offenses, as well as 
changes in mandatory time-served provisions, prompted 
a four-fold increase in the number of noncitizens incar- 
cerated in federal prisons between 1984 and 1994. 
About 55 percent of the noncitizens prosecuted in the 
federal system during 1994 were in the United States il- 
legally. Most were charged with drug or immigration of- 
fenses. Drug offenses climbed an average 13 percent a 
year during the 1984-94 period and immigration of- 
fenses rose an average 10 percent annually. The number 
of prosecutions for other offenses, including property 


It Has Come to Our Attention 


and violent crimes, remained relatively stable (from the 
Bureau of Justice Statistics press release for “Nonciti- 
zens in the Federal Criminal Justice System, 1984—94,” 
August 4, 1996). 


The Office of Juvenile Justice and Delinquency 
Prevention (OJJDP) has published four new guides to 
help police officers, medical professionals, and social 
service professionals investigate child abuse cases. The 
guides, the first 4 of 11 in OJJDP’s “Portable Guides to 
Investigating Child Abuse” series, are: Recognizing 
When a Child’s Injury or Illness is Caused by Abuse; 
Sexually Transmitted Diseases and Child Sexual Abuse; 
Photo-documentation in the Investigation of Child 
Abuse; and Diagnostic Imaging of Child Abuse. The re- 
maining guides will be released during the following 
months and will address such topics as burn injuries, 
pedophiles, and interviewing child witnesses. Copies of 
the guides are available from OJJDP’s Juvenile Justice 
Clearinghouse, Box 6000, Rockville, MD 20857; tele- 
phone: 1-800-638-8736. 


The American Probation and Parole Associa- 
tion will be conducting three complementary juvenile 
justice/substance abuse training seminars in 1997. The 
first two, “Developing a Collaborative and Comprehen- 
sive Plan to Provide Substance Abuse Services for Juve- 
nile Offenders” and “Working With Substance Abusing 
Youths: Knowledge and Skills for Juvenile Probation 
and Parole Professionals,” are designed for practition- 
ers. These seminars will offer practical strategies to ad- 
dress the issue of providing substance abuse services to 
juvenile justice youth. The third seminar will “Train the 
Trainers” to replicate the first two seminars in their own 
agencies or jurisdictions. To receive a seminar applica- 
tion or further information about the seminars, contact 
Tanya Dickinson, American Probation and Parole Asso- 
ciation, Post Office Box 11910, Lexington, KY 40578; 
telephone: 606-244-8211; FAX: 606-244-8001. 


The American Correctional Association (ACA) 
will hold its 1997 winter conference on January 27-29 
in Indianapolis, Indiana. The theme of the conference is 
“We’re the Experts: Let’s Make Our Voice Heard.” Work- 
shops will focus on a wide range of topics including pa- 
role abolition, violent juvenile offenders, day reporting, 
special needs of female offenders, and computers in cor- 
rections. For more information, contact the American 
Correctional Association, 4380 Forbes Boulevard, Lan- 
ham, MD 20706-4322; telephone: 301-918-1800, ext. 
1922, or 1-800-222-5646, ext. 1922; FAX 301-918-1900. 
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